United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of a 


No. 16,146 
For the 


District of (oo +0 'n Cireuit 


MILTON ISEN and 
4 1 
ADELE ISEN yh by Searath 


and 


CHARLES LURIA and 
ANNETTE G. LURIA, 


CLERK 


Appellanis, 


GIANT FOOD, INC., 
a corporation, 
Appellee. 


—_—_—_—$_—$—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SOLOMON GROSSBERG 
IRVING B. YOCHELSON 
ISADORE BRILL 


1707 H Street, N. W. 
Washington 6, D. C. 


ROBERT 1, THIEL EX 3-0625 


Washington, D, C. 


STATEMENT OF QUESTION PRESENTED 


This appeal questions the propriety of the granting 
by the lower court of a motion for summary judgment in an 
action instituted by Appellants, Plaintiffs below, seeking in 
the alternative specific performance of an agreement to 
lease or damages by reason of Appellee's failure to execute 
a lease to a commercial structure to be erected by Appel- 
lants as required by an agreement to lease entered into by 
the parties, and which motion was granted on the ground 
that the said agreement was unenforceable as being in 
violation of the rule against perpetuities. Basically, there- 


fore, the question presented is whether or not the agreement 


involved does, in fact, violate the rule against perpetuities. 
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GIANT FOOD, INC., 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants instituted an action in the United States District Court 
for the District of Columbia seeking specific performance of an agreée- 
ment to lease, or alternatively for damages for the breach of the said 
agreement. A motion for summary judgment signed by Appellee was 


granted, and this appeal is taken from the entry of the said judgment. 


2 
STATEMENT OF THE CASE 


By agreement in writing dated October 27, 1959 (J.A. 12) 
the parties hereto agreed, among other things: 


A. That Appellants, as landlords, would lease to Appellee, . 
as tenant, a parcel of land described therein and located 
in Fairfax County, Virginia, upon which lessor would 
erect a store to be occupied by lessee. 


That the entry of a formal lease in the exact terms of 
a lease initialed by the parties and attached to the said 
agreement to lease was contingent upon Appellants’ 
ability to have the parcel of land rezoned to permit its 
use for general business purposes. 


That on or before twenty days after granting of zoning, 


Appellants would consummate their then existing contract 


to purchase the land in question, and the parties would 


thereupon execute the lease agreed upon. 


The lease attached to the aforesaid agreement (J.A.17) and 
initialed by all of the parties, as aforesaid, sets forth in detail their 
rights and obligations as landlord and tenant. 


Said lease, by paragraph numbered Two (2) thereof, requires the 
landlord to commence construction of the store "in no event" later 
than August 1, 1960, and to complete the same "no later than August 1, 
1961.” 


Paragraph 4 (a) of the lease provides that the term of the lease 
shall commence on the 15th day after landlord has notified tenant of 
the completion of the building and shall continue for a period of twenty 
years thereafter. 


Both the agreement to lease and the agreement of lease were 
prepared by counsel for Appellee. 
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That the necessary zoning was obtained; Appellants completed 
the purchase of the land, expended large sums for architects, engineers 
and for the grading and complied with all of the requirements upon 
which the execution of the lease was conditioned, and did thereupon call 
upon Appellee to execute the lease as agreed to by it. Appellee refused 
without right or reason to do so. 


The complaint (JA. 1) filed below sought either specific en- 
forcement of Appellee's agreement to lease, or in the alternative, 
damages for its breach. 


To the complaint, Appellee filed a motion for summary judgment 
(J.A. 4). The sole question raised in the motion was that the agree- 
ment to lease violated the rule against perpetuities and is accordingly 
ipso facto and ab initio void. 


The motion for summary judgment was granted without opinion. 


SUMMARY OF ARGUMENT 


The Complaint raises issues of fact requiring trial, and the 
granting of summary judgment was error. 


The agreement to lease is not violative of the rule against 
perpetuities. 


ARGUMENT 


The agreement of the parties may not be restricted to the con- 
tents of the agreement to lease itself, but must include a consideration 
of those additional provisions contained in the agreement of lease 
attached thereto. Surely resort must be had to the lease agreement to 
supply all of the terms which were to become effective on its execution. 
Here the parties did more than agree to enter into a lease upon the 
occurrence of certain conditions; they agreed to enter into ‘a lease in 


specific terms which they carefully and in detail prepared in advance 
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and initialed so there would be no future necessity for negotiation 
respecting the same. 


The agreement of lease which the parties agreed to execute pro- 
vides, Paragraph 4(a) (J.A.20) that the term herein created shall 
commence to run on the fifteenth (15th) day after landlord has notified 
tenant in writing that the building and parking area have been completed. 


Paragraph 2 of the agreement of lease (J.A. 18) makes it manda- 
tory for landlord to commence construction not later than August 1, 
1960, and to complete the same no later than August 1, 1961 — giving 
the tenant the right to terminate the lease or extend landlord's time 
for completion if not completed by said date. 


In construing a written agreement the whole instrument must be 
taken together in order to arrive at the intention of the parties. 


Chesapeake & Ohio Canal Co. v. Hill, 82 U.S. 94. 


Where writings refer to each other and one supplements the other 
they must be considered and read together as one contract. Fisk 
Rubber Co. v. Muller, 42 App. D.C. 49. 


Matters annexed to and referred to as part of the contract, such 
as plans and specifications, become a part of the contract. Ehret 
Magnesia Manufacturing Co. v. Gothwaite, 80 U.S. App. D.C. 127, 149 
F2d 829. Hodges v. U. S. F. andG. Co., 91 A2d 473. Crowell v. Gould, 
65 App. D.C. 297, 96 F2d 569. 


It is clear that the lower court failed to consider the agreement 
of lease as a part of the agreement to lease, for otherwise how could 
it possibly reach the conclusion that the term of the lease might not 
commence within the limiting period of the rule against perpetuities. 


Appellee relied heavily in its motion for summary judgment upon 
the case of Haggerty v. City of Oakland, 161 Cal. App. 2d 407, 326 P. 
2d 957, as supporting its contention that a lease to commence on com- 
pletion of the construction of a commercial structure is unenforceable 
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as violative of the rule against perpetuities since the lease might not 
begin for more than 21 years—especially if there were a war. 


The case is wrong even under existing perpetuities doctrine. It 
constitutes a real threat to an enormous number of commercial develop- 
ment arrangements where of necessity leases are negotiated prior to 
commencement of construction, terms of which become effective on 
completion. 


The case is the subject of an excellent article by Prof.'W. Barton 
Leach, of the Harvard Law School, in 73 Harv. L. Rev. 1318 (1960), 
wherein he states that the result of the case is "absurd." He continues, 
"It will be considered a reflection on the practical wisdom of courts by 
all laymen and also by lawyers whose thinking is not dominated by the 
mystique of the Rue. As the dissenting judge said, 'After all, there 
has to be some common sense in the. ruling of courts'."’ 


Moreover, the lower court and counsel for Appellee appear to 


have overlooked the basic and fundamental distinction between the 
Haggerty case and our own. In Haggerty the lease is to commence 
"from the completion of the building" and to run for ten years. There 
is no mandatory completion date in the agreement as there is in ours. 
Our building must be completed by a firm and fixed date—not so in : 
Haggerty. It is therefore true that in our case the term of the lease 
commences and tenant's estate vests, if at all, within the prescribed 
period. 


In order to satisfy the requirements of the rule against per- 
petuities, the estate must necessarily vest, if at all, within the limits 
thereby prescribed. Blackhurst v. Johnson, 72 F2d 644. 


A contingent future interest need not be certain to vest within the 
period of the rule to be valid, but merely it must be certain to vest or 
fail within that period. Simes and Smith, 'The Law of Future Interests," 
2nd Ed. Sec. 1231. 
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Accordingly, and applying the familiar tests as to summary 
judgment, it cannot be said that there were no genuine issues for trial 


or that there was no theory on which plaintiffs could have prevailed. 
Evers v. Buxbaum, 102 U.S. App. D.C. 334, 253 F2d 356. Gray Tool 
Co. v. Humble Oil & Refining Co., 182 F2d 365. 


CONCLUSION 


The granting of summary judgment was error, and wrongfully 
deprives Appellants of their day in court. The lower court's ruling 
Should be reversed. 


Respectfully submitted, 


SOLOMON GROSSBERG 
IRVING B. YOCHELSON 
ISADORE BRILL 


1707 H Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellants 


Complaint for Specific Performance and in the Altemative, for 
Damages for Breach of Agreement to Lease, Filed 
April26,1960 . . ., : 


Motion for Summary Judgment, Filed June 3, 1960 


Points and Authorities in Support of Motion for Summary 
Judgment . a eter 


Affidavit of Gershon B. Ferson, in Support of Defendant's 
Motion for Summary Judgment 


Agreement to Lease “Exhibit A”, dated October 27, 1959 
Answer to Motion for Summary Judgment, Filed June 17, 1960 

Points and Authorities * 

Agreement of Lease “Exhibit” . . 
Order for Summary Judgment, Filed November 29, 1960 
Notice of Appeal ae a Pan 


Statement of Points, Filed December 16, 1960 


Designation of Record (Appellants), Filed.12/16/60 . 


Defendant's (Appelle), Additional Designation of Record on 
Appeal, Filed December 22, 1960 


JOINT APPENDIX 


[Filed April 26, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MILTON ISEN and 

ADELE ISEN 

1480 Primrose Road, N. W. 
Washington, D.C. 


and 


CHARLES LURIA and 
ANNETTE G. LURIA 
3219 Columbia Pike 
Arlington, Virginia, : 
Plaintiffs : 


vs. ; Number 1242-'60 


GIANT FOOD, INC. 
a body corporate 
c/o A. M. Cromer 
Resident Agent 

1406 G Street, N. W. 
Washington, D.C., : 
Defendant : 


COMPLAINT FOR SPECIFIC PERFORMANCE 
AND IN THE ALTERNATIVE » FOR DAMAGES 
FOR BREACH OF AGREEMENT TO LEASE 
AOR BREACH OF AGREEMENT TO LEASE — 
The Plaintiffs, MILTON ISEN, ADELE ISEN , CHARLES LURIA and. 
ANNETTE G. LURIA, respectfully show to this Honorable Court as 
follows: 


1. Jurisdiction is predicated upon the amount involved, the same 
exceeding Three Thousand Dollars ($3,000). 

2. On to wit, the 27th day of October, 1959, the Plaintiffs, MILTON 
ISEN, ADELE ISEN, CHARLES LURIA and ANNETTE G. LURIA, and the 
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Defengant , GIANT FOOD, INC.,a body corporate, organized under the 
laws of the State of Delaware, entered into an agreement to lease a portion 
of certain property owned by Plaintiffs and consisting of approximately 
6.04355 acres of land and located in the Mason Magisterial District, 
Fairfax County, Virginia, upon certain terms and conditions therein 

set forth. 

3. The said agreement to lease contemplated the erection by the 
Plaintiffs on the said site of a commercial structure to be used and 
occupied by the Defendant for the conduct therein of a retail food super- 
market as part of a shopping center. 

4. As part of said agreement to lease the parties attached a form 
of lease prepared by counsel for Defendant containing the terms and 
provisions agreed upon and to be binding upon the parties hereto. Said 
lease provided for a tenancy of twenty (20) years ata rental of One and 


one-fourth percent (1 1/4%) of all sales made from or upon the premises 
with 2 minimum annual rental of Sixty Thousand Dollars ($60 ,000). 


5. That in contemplation of erecting the store for the use of the 
Defendant, Plaintiffs expended large sums of money and devoted consider- 
able time in negotiations for financing, architectural services, zoning and 
other necessary matters so that they would be in position to perform all 
of the terms of the agreement binding upon them. 

6. The Plaintiffs allege that in the development of a shopping center 
the existence of key tenants, such as the Defendant herein, constitute a 
valuable asset in that the presence of such key tenants attracts other 
tenants and thereby facilitates the leasing of other stores in such shopping 
center. In reliance upon the agreement to lease executed by the Defendant 
as hereinabove set forth, the Plaintiffs made studies for the erection of 
other stores and devoted much time in seeking other tenants as prospective 
occupants thereof. 

7. The Plaintiffs further allege that in order to enable themselves 
to comply witl:the terms of the agreement to lease as well as the lease 
contemplated thereby, they were required to and did purchase additional 
adjoining land and were required to pay therefor some Thirty Thousand 
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Dollars ($30,000) in excess of the then fair market value of such property. 
8. The Plaintiffs further allege that in contemplation of their 
performance of the agreement binding upon them and in order to provide 
proper means of ingress and egress to the store to be occupied by the 
Defendant , they have agreed to dedicate approximately Six Thousand, 
Five Hundred (6,500) square feet of their land to Fairfax County for 
the widening of Spring Lane. 
9. The Plaintiffs further allege that in contemplation of erecting 
the improvements required by the terms of the rental agreement and 
the lease attached thereto, they spent large sums of money in clearing 


and grading their land in accordance with grades approved by the Defendant, 
GIANT FOOD, INC.; and in addition expended large sums for attorneys' 
fees, engineering surveys, topographical studies, architects' fees, plat 


plans, parking plans, etc. 

10. That notwithstanding their agreement as aforesaid and in vio- 
lation thereof, the Defendant has informed the Plaintiffs of its intention 
not to comply with the terms thereof, and has failed and refused to supply 
the necessary floor layouts and other drawings required in order to permit 
Plaintiffs to complete the building contemplated; despite Defendant's failure 
to comply, as aforesaid, the Plaintiffs have at all times reouered perform- 
ance on their part. 

11. That the failure and refusal of the Defendant to county with 
the terms of its agreement is willful and deliberate. 

12. That by reason of Defendant's breach the Plaintiffs will sustain 
a loss of rental income for a period of twenty (20) years; that they will 
sustain, in addition, the loss of other anticipated rentals; that they have 
sustained other damages, as herein set forth. 

WHEREFORE, Plaintiffs ask that this Honorable Court require the 
Defendant to specifically perform all of the terms and provisions binding 
upon it in its agreement to lease, hereinabove referred to, as well as of 
the lease contemplated thereby; or, in the alternative, should this Honorable 
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Court deem specific performance to be an inappropriate remedy , that 
the Plaintiffs have judgment against the Defendant in the amount of 
Seven Hundred and Fifty Thousand Dollars ($750,000) with interest 
and the cost of this action. 
GROSSBERG, YOCHELSON & BRILL 
By: /s/ Irving B. Yochelson 


Attorneys for Plaintiffs 
1707 H Street, N. W. 
Washington 6, D.C. 


Plaintiffs ask for trial by jury on the issue of damages only. 
/s/ Irving B. Yochelson 


[Filed June 3, 1960] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant in the above-entitled action, by and through 
its attorneys, DANZANSKY & DICKEY, and moves the Court for summary 
judgment in its favor, and for reasons therefor states: 

1. That based upon the pleadings and affidavit filed on behalf of 
defendant , there is no genuine issue as to a material fact with regard to 
the application of the rule agains perpetuities , and defendant is entitled 
to a judgment as a matter of law. 

2. Rule 56 ofthe Federal Rules of Civil Procedure. 

3. Defendant's Points and Authorities in Support of Motion for 
Summary Judgment. 

4. And such other reasons as may be brought forth at the time of 
the hearing on the motion. 

Respectfully submitted, 

DANZANSKY & DICKEY 

By /s/ Raymond R. Dickey 
/s/ Bernard Gordon 
/s/ Robert F. Rolnick 


[Certificate of Service] 


[Filed June 3, 1960] 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


Factual Background , 

On October 27, 1959, the plaintiffs and defendant entered into a 
written "Agreement to Lease, " a copy of which is attached hereto 
as Exhibit A. 

In the Agreement to Lease, the plaintiffs represented that they 
were the contract owners of certain land located in the State of Virginia 
and that upon the happening of certain contingencies they would enter 
into a lease agreement with the defendant. Among the contingencies 


contained in the Agreement to Lease as conditions precedent to the 
execution of a lease were the following: (1) the plaintiffs had to secure 
a rezoning of the property; (2) the plaintiffs had to become legal owners 


of the property. 

The Agreement provided that it was binding upon the parties, their 
respective heirs, executors, administrators, successors, and assigns. 

It is significant to note that there is no time limitation on perform- 
ance set forth in the Agreement to Lease. There is a provision that if 
zoning were denied and no appeal were taken, either party would have 
the right to cancel the Agreement, but there is no provision as to what 
would have happened in the event that the Zoning Board took no action 
or in the event that the Zoning Board granted the requested rezoning but 
there were appeals and cross-appeals. There is also no provision as 
to what would have happened in the event the plaintiffs did not secure 
legal title to the land in question. In the event the zoning were granted, 
the Agreement provides that the plaintiffs would purchase the property 
and within twenty days thereafter the parties would execute a lease in 
the form attached to the Agreement to Lease. 

The defendant failed to execute the lease agreement, and this 
action is brought by the plaintiffs seeking either specific performance 
or damages. ! 
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In the opinion of the defendant, the failure of the Agreement to 
Lease to specify any time period within which the contingencies or 
conditions precedent must occur before the defendant's leasehold 
estate can vest renders the Agreement to Lease void as violative of 
the rule agains perpetuities , and consequently the complaint fails 
to state a cause of action upon which relief can be granted. As this 
motion is accompanied by an affidavit, it has been cast in the form of 
a motion for summary judgment. 

Question Presented 

Does an Agreement to Lease, contingent upon the happening of 
certain events which by possibility may not occur within 21 years of the 
date of execution of said Agreement, violate the "rule against perpetuities" 


so that the Agreement is ipso facto and ab initio void? 


Law of the Case 
The Rule Against Perpetuities Applies to Leases 

The rule against perpetuities applies to the creation of a term of 
years as well as to a freehold estate, and a lease of real property 
creating future interests must not transcend the rule. 41 Am. Jur. 78. 

Ii a lease for years is granted to take effect on a condition 
precedent which may not occur within the period of the rule against 
perpetuities, such lease is void. See Redington v. Brown, 

32 Law Reports, Ireland, 347 (1893); also LAW OF FUTURE INTERESTS, 
Simes & Smith (2nd Ed.), Paragraph 1242. 

It must be understood at the outset that it is the Agreement to 
Lease which the plaintiffs are attempting to have specifically enforced. 
However, only upon the happening of certain contingencies, or upon the 
fulfillment of certain conditions precedent, is the lease to be executed 
and the estate to vest. This brings the Agreement to Lease, which is 
the subject of this action, squarely within the rule. 

The Rule Applies to Contracts Creating an Interest in Land 

While the rule against perpetuities is one of property and has no 
application to personal contracts as such, it does have application to 
those personal contracts which create or transfer any right of property. 
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In other words, where a contract creates an interest in real Property 
which could, except for the rule against perpetuities, be enforced by 
a decree for specific performance, such interest is subject to the rule. 
See 48 CORPUS JURS, p. 950; and Gray, "The Rule Against Perpetuities et 
(4th Ed.) , Section 330. The instant Agreement to Lease creates such an 
interest in property and is therefore subject to the rule. 
Virginia Law Controls 

The instant suit concerns an interest in property located in 
Virginia , and consequently the law of that forum is controlling as to 
applicability of the rule against perpetuities. One of the outstanding 
authorities in the field, John Chapman Gray, states in his treatise, 
"The Rule Against Perpetuities" (4th Ed.), at Paragraph 259.1, as 
follows: 


"When the title to land situated in a certain jurisdiction is 
transferred, either inter vivos or by will, whether the transfer 
be direct or in trust, and whatever be the domicile of the grantor, 


testator, grantee, devisee, trustee, or cestui que trust, the trans- 

fer cannot be on limitations or trusts which the law of that juris- 

diction considers too remote, but can be on limitations or trusts 
which such law does not consider too remote, whatever be the law 
of any other jurisdiction. And as the true rule is that immovables 
are governed by the lex rei sitae, whether they are technically 
real estate or not, the remoteness of a conveyance or devise of 

a term for years is to be determined by the law of the place where 

the land lies." 

See also 11 Am. Jur. 351, where it is stated that with regard to 
the validity of future estates sought to be created in real property , the 
rule against perpetuities, stating the time within which future contingent 
interests must vest in order to be valid, relates distinctly to land. 

The Virginia Interpretation of the Rule Against Perpetuities 

The Virginia courts have adopted with favor and have enforced 
the statement of the rule against perpetuities made in Graves , NOTES 
ON REAL PROPERTY (1912 Ed.), Section 215, p. 256. This eratement 
is as follows: 
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"Any executory interest which, by possibility, may not take 
effect until after lives in being and 21 years and 10 months is ipso 
facto and ab initio void. In other words, the executory interest is 
void for remoteness if, at its creation, there exists a possibility 
that it may not take effect during any fixed number of now existing 
lives, nor within 21 years and 10 months after the expiration of 
such lives, even though it is highly probable, or indeed, almost 
certain, that it will take effect within the time prescribed.” 

This statement is adopted in Skeen, et al. v. Clinchfield Coal Corp., 
119 S.E. 89; and in the recent case of Burruss v. Baldwin, 199 Va. 883 
(Supreme Court of Appeals of Virginia, 1958), the Court states in this 
regard, in pertinent part (at page 887): 

"The rule against perpetuities , as applied in this jurisdiction, 
is thus stated in Graves' Notes on Real Property, 1912 Ed., §215, 
p. 256..." 

In Skeen, supra, the Supreme Court of Virginia held that a contract 
which bound the grantee to purchase five acres of land whenever (but not 
until) the grantor or his heirs or assigns should desire to sell, and bound 
the grantor or his heirs not to sell until they had first offered the acreage 
to the grantee, was violative of the rule against perpetuities as being an 
executory contract attempting to create an executory interest in the 
grantee which might vest at any moment or might never vest. 

The Virginia courts have held that the possible violation of the rule 
against perpetuities makes any executory interest violative thereof and 
ipso facto and ab initio void. Skeen, supra; Burruss, supra; Rose v. Rose, 
191 Va. 171,179, 60 S.E. 2d 45, 48. 

In the most recent pronouncement which defendants have been able 
to find by the Virginia courts on this question, the Burruss case, supra, 
the Court stated (at page 887): 

"As was pointed out in Rose v. Rose, 191 Va. 171, 179, 60 S.E. 
2d 45, 48, the rule against perpetuities is not a rule of construction 
but a positive mandate of law to be obeyed irrespective of the question 
of intention, and is to be applied even if the accomplishment of the 
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expressed intent of the testator is made impossible. It is a rule 

adopted in furtherance of public policy to prevent excessive 

restraints or limitations upon the alienation of an estate. Minor 

on Real Property, 4d Ed., Vol. 1, 8808, p. 1046." 

Argument 

This is not the first time that a lease has been held violative of the 
rule against perpetuities. See, for instance, Haggerty v. City of Oakland, 
326 P. 2d 957 (Cal. Appeals, 1958), 66 A.L.R. 2d, page 718 and annotation 
therein. Factually, the Haggerty case involved a situation where the 
defendant-lessor entered into a lease, for a term of ten years ; of 


facilities it agreed to construct with due diligence, such term to commence 
upon completion of the building. In action by a taxpayer, the District 

Court of Appeals, First District , reversed a lower court decision and 

held that the lease was violative of the rule against perpetuities as creating 
a future interest conditioned on a contingency* which might not occur 


within the period of the rule. 

See also Johnson v. Preston (1907) , 226 Ill. 447, 80 N.E. 101, 
wherein a testatrix devised realty to a trustee for "25 years from and 
after the probate of this will." The Court quite properly held the devise 
violative of the rule against perpetuities in that there existed the possibility 
that the will might never be probated. 

To apply the factual situation in the instant case to the rule against 
perpetuities as it has been decided in the State of Virginia, we must see 
whether there was any possibility that this estate in land srt not vest 
within the 21-year period of the rule. 

The Agreement to Lease does not specify any time period for the 


This type of condition has at times been referred to as an "adminis- 
trative contingency.” This term was developed in connection with testa- 
mentary dispositions in which testator provided that the property was to 
pass only to persons who were living at the time when administration was 
completed and distribution was made. I came to denote a condition 
precedent attached to an interest, the fulfillment of which depended on 
the happening of a certain event, e.g., the probate of a will, rather than 
the ascertainment of a person. Since there is a mathematical possibility 
that it will take more than 21 years, such dispositions are void. Cf. Leach, 
"Perpetuities in a Nutshell," 51 Harv.L.Rev. 638, 644 (1938). 
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performance of the conditions precedent. There existed a possibility at 
the time the Agreement to Lease was executed (which is the agreement 
the specific performance of which is sought by the complaint) that the 
Zoning Board would not act on the zoning, or that there would be a delay 
in the granting or the denying of the zoning, or that the zoning would be 
granted and the case would be appealed. All of these contingencies were 
reasons why this executory interest might never have vested. Because 
the Virginia courts have said that the rule against perpetuities is not a 
rule of contracts but a positive mandate, the only point which this Court 
must examine is whether this Agreement to Lease was subject to condi- 
tions precedent which by possibility might not happen within a period of 
21 years. This is the interpretation of the rule against perpetuities which 
is applied in Virginia. Once having found that the rule against perpetuities 
has been violated, the attempted grant of the estate for years is void, and 
the plaintiffs’ claim for specific performance and alternative damages 
should be dismissed. 


As the Court in Haggerty v. Oakland, supra, said: 
"In the instant case the only question presented is whether, 


when the lease was executed, there was any possibility, no matter 

how remote, that the estate might not vest within 21 years. With 

an uncertain and unfixed commencement date such a possibility 

exists. The possibility may be extremely remote and highly im- 

probable but that is not the question. The Court should not and 

properly cannot speculate on this problem. If the possibility 

exists that the estate will not vest within a certain period, the 

rule has been violated." [66 A.L.R. 2d 730, headnote 15] 

In the instant case, too, there existed a possibility, no matter how 
remote, that the leasehold might not vest within 21 years: the commence- 
ment date of the lease is uncertain and unfixed, and the possibility existed, 
as of the date of execution of the Agreement to Lease, that the lease itself 
might never be commenced. This possibility may appear to be remote 
and improbable, but this Court is not faced with that question. This Court 
should hold that this Agreement to Lease is violative of the rule against 
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perpetuities as attempting to create a future interest conditioned on a 
contingency which might not occur within the period of the rule. If the 
Court should so hold, then the plaintiffs should be denied not only the 
right to specific performance but also their claim for damages. 
The American authorities have held that if specific performance 
of the agreement is denied because the agreement violates the rule against 
perpetuities, then the Court should also refuse to award damages for breach 
of contract. See THE LAW OF FUTURE INTERESTS, Simes & Smith 
(2nd Ed.) , Section 1244; Eastman Marble Co. v. Vermont Marble Co., 
128 N.E. 177, 236 Mass. 138; and see also Skeen v. Clinchfield Coal Corp., 
supra, where specific performance was denied and no consideration was 
given to the question of damages. 
Conclusion 
For the reasons advanced, the defendant's motion for summary 

judgment should be granted. 

Respectfully submitted, 

DANZANSKY & DICKEY 

By /s/ Raymond R. Dickey: 

/s/ Bernard Gordon 
/s/ Robert F. Rolnick 


[Filed June 3, 1960] 


AFFIDAVIT IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, ss: 

I, the undersigned, GERSHON B. FERSON, being first duly sworn 
according to law, depose and say as follows: 

1. That Iam an Assistant Secretary and Director of Real Estate 
Operations of GIANT FOOD INC., a Delaware corporation. 

2. That on October 27, 1959, the plaintiffs herein and defendant 
entered into an Agreement to Lease certain land in Virginia, a conformed 
copy of which, without exhibits, is annexed hereto and made a part hereof 
as Exhibit A. 
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3. That this conformed copy of the Agreement to Lease is the 
Agreement to Lease mentioned in the complaint of plaintiffs in the 
instant action for specific performance and alternative damages. 

/s/ Gershon B. Ferson 


[JURAT June 3, 1960] 


[Filed June 3, 1960] EXHIBIT "A" 
AGREEMENT TO LEASE 

THIS AGREEMENT TO LEASE made this 27th day of October 1959 
by and between MILTON ISEN, and his wife, ADELE ISEN, and CHARLES 
LURIA and his wife ANNETTE G. LURIA, all of Washington, District of 
Columbia (herein referred to as "Landlords") party of the first part, and 
GIANT FOOD INC., 2 Delaware corporation (herein referred to as Tenant") 
party of the second part. 

WITNESSETH: 

WHEREAS, Landlords represent that they have contracts for the 
purchase of certain tracts of land containing approximately 6.04355 acres 
in the Mason Magisterial District, Fairfax County, Virginia, the said 
property being described as set forth on Exhibit "A" attached hereto; and 

WHEREAS, said Purchase Contracts are contingent upon the zoning 
of said property for general business purposes; and 

WHEREAS, the Landlords wish to lease a portion of said property 
to the Tenant and the Tenant desires to lease a portion of said property 
from the Landlords, contingent upon said zoning; and 

WHEREAS, it is the desire of both parties hereto to set forth in 
writing the terms of the lease of said property in the event the contingencies 
hereinafter set forth are satisfied. 

NOW THEREFORE, in consideration of the sum of Ten ($10.00) 
Dollars and other good and valuable consideration paid by each to the 
other , the receipt whereof is hereby acknowledged, the parties hereto 
for themselves and their successors and assigns do each agree with the 
other as follows: 
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1. Landlords represent that a petition for zoning for general 
business purposes of the property described in Exhibit "A" attached 
hereto has been filed with the appropriate authorities in Fairfax County 
and they will diligently pursue such petition for zoning. Landlords are 
to bear all costs and expenses in connection with the aforesaid zoning 
and the Tenant agrees to cooperate to the end that such zoning may 
be obtained as soon as possible. In the event such zoning is denied, and 
no appeal is taken from such denial, either party shall have the right to 
cancel this Agreement by giving the other written notice of its intention 
to do so within thirty (30) days after the date of expiration of the time 
fixed for appealing from such denial, and upon the giving of such notice 
the rights and liabilities of the parties hereto shall cease and terminate. 

2. In the event this Agreement is not terminated as aforesaid, 
Landlords agree that they will proceed forthwith following the obtaining 
of the aforesaid zoning with the purchase of the said property and the 
parties hereto agree that on or before twenty (20) days after the date on 
which the Landlords acquire title to the said property, they shall cause 
to be executed a Lease Agreement in the exact form of the Lease Agree- 
ment attached hereto in which the Tenant shall be the party named as 
Tenant herein or a wholly owned subsidiary of the Tenant with the Lease 
Agreement guaranteed by the Tenant herein; the Landlord shall be the 
person or corporation by which title to the property is held at the time of 
the execution of the Lease and if owned by individuals, the Lease Agree- 
ment shall also be executed by the husbands and/or wives of the owners. 

3. It is agreed between the parties that the Lease Agreement to be 
executed shall be contingent upon the ability of the Landlords to obtain, 
within a period of six (6) months, from the date of the acquisition of the 
property a first deed of trust construction and permanent commitment 
in an amount not less than Four Hundred Twenty Thousand ($420,000) 
Dollars with interest not to exceed six (6%) percent per annum, and 
principal and interest payable over a period of not less than twenty 
(20) years on a monthly or other constant amortization schedule. 
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4, This Agreement to Lease shall be binding upon and inure to 
the benefit of the parties hereto, their respective heirs, executors, 
administrators, successors and assigns. 


IN WITNESS WHEREOF, the Landlords have executed this Agree- 
ment to Lease and affixed their hands and seals unto and the Tenant has 
caused this Lease to be executed in its name and behalf and its corporate 
seal affixed by its proper officers thereto duly authorized the day and 
year first above written. 


WITNESSES: 
/s/ (Signed) /s/ Milton Isen 


/s/ Adele Isen 
/s/ Charles Luria 
ATTEST: GIANT FOOD INC. 


/s/ Jacob Lehnan By /s/ (Signed) 
Secretary President 
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[ Filed June 17, 1960] 
ANSWER TO MOTION FOR SUMMARY JUDGMENT 

COME NOW. the Plaintiffs, MILTON ISEN, ADELE ISEN, CHARLES 
LURIA and ANNETTE G. LURIA, and for answer to the motion for sum- 
mary judgment filed herein, respectfully show as follows: 

1, That the motion is founded on the erroneous legal proposition 
that the time of vesting of the lease agreed to be entered into by the 
parties might not have vested within the period prescribed by the rule 
against perpetuities and hence the Agreement to Lease is invalid. 

2. The position asserted by the Defendant is untenable since under 
the terms of the Agreement to Lease and Agreement of Lease, which had 
become an integral part thereof, the time for the vesting of Defendant's 
tenancy as shown in the Points and Authorities hereunto attached was 
required to vest no later than August 1, 1961, which period is well within 
the allowable period provided by the rule against perpetuities. 

3. The Agreement to Lease entered into by the parties and as alleged 
in the complaint filed herein required the Plaintiffs, as Landlords, and the 
Defendant, as Tenant, to enter into a lease in specific terms, the exact 
form of which was attached to and became a part of the Agreement to 
Lease. The exact form of the lease which was initialed by all of the 


parties and was intended to and did in fact become a part of the Agree- 


ment to Lease provides in paragraph numbered Two (2) thereof for a 
firm and definite completion date no later than August 1, 1961, and pro- 
vides, in paragraphs numbered Three (3) and Four (4) thereof that the 
tenancy should commence within a certain specified period after the 
completion date as aforesaid. . 

4. It is obvious therefore that the authorities cited by the Defendant 
in its motion for summary judgment are inapplicable and that the motion 
should be denied. 

GROSSBERG, YOCHELSON & BRILL 


By: /s/ Irving B. Yochelson 
Attorneys for Plaintiffs 
1707 H Street, N.W. 
[ Certificate of Service] Washington 6, D. C. 
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[ Filed June 17, 1960] 
POINTS AND AUTHORITIES 

In order that an estate, the vesting of which is deferred, shall 
come within the prescribed period of the rule against perpetuities, it 
is essential that the estate will not or may not vest within the prescribed 
period. [ Curtis v. Maryland Baptist Union, 5 A.2d 836, 176 Md. 431] 
Stated conversely in order to satisfy the requirements of the rule against 
perpetuities the estate must necessarily, and in all possible contingencies 
vest, if at all, within the limits thereby prescribed. [ Lewis v. Cockrell 
(D.C.) 80 F.Supp. 380]. 

The test in applying the rule is whether the prescribed contingency 
or event upon which vesting is to take place may not arise until after the 
time allowed by the rule of law within which the estate must take effect. 
The question of the time of vesting is one of intent to be gathered from 
the instrument itself. [ Re. Roe 281 N.Y. 541 24 N.E. 2d 322]. In the 
instant case it is clear that the parties were mindful that the Agreement 
to Lease was based upon certain contingencies. Manifestly a conditional 
lease is not void as being against the rule if the conditions or contingencies 
are those which must necessarily be ascertained and determined within the 
period. It is likewise clearly obvious that the parties intend that the Agree- 
ment to Lease and the Agreement of Lease, a copy of which is attached 
hereto as Exhibit "A", were intended to be parts of a single agreement 
or understanding. At the time of the execution of the Agreement to Lease 
the Agreement of Lease itself had been prepared and was initialed simul- 
taneously therewith, and it set forth in precise terms the understanding 
and agreement of the parties. 

The Agreement to Lease without the Agreement of Lease is but a 
part only of the undertaking of the parties and one cannot be considered 
nor construed without the other. 

Paragraph numbered Two (2) of the Agreement of Lease provides 
irrespective of any zoning which may or may not be granted that the 
Landlord will commence the erection of the contemplated building no 
later than August 1, 1960, and that the building would be completed and 
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ready for use and occupancy no later than August 1, 1961. To be sure, 
the agreement provides that if it were not so ready the Tenant had the 
right to terminate the lease or to extend the Landlord's time for com- 
pletion. Neither of these rights, however, brings the agreement within 
the prohibitory provisions of the rule against perpetuities. 

Paragraph numbered Three (3) of the Agreement of Lease requires 
the Landlord to notify the Tenant at least thirty (30) days before comple- 
tion of the construction, and paragraph numbered Four (a) provides that 
the term of the lease commences to run on the fifteenth (15th) day after 
notification by the Landlord to the Tenant that the building and parking 
area have been completed. Accordingly, it is clear that the time of vest- 
ing of the lease is firm and fixed and that the rule against sah 
is in nowise involved. 

Respectfully submitted, 
GROSSBERG, YOCHELSON & BRILL 
By: Ley ving ©. vectelaen 


[ Filed June 17, 1960] 
AGREEMENT OF LEASE 
THIS LEASE made this day of , 1959 between 


EXHIBIT 


(herein referred to as Landlord") party of the first 
part, and GIANT FOOD SHOPPING CENTER OF VIRGINIA, INCORPORATED, 


a Virginia corporation (herein referred to as "Tenant"), party of the second 


part. 
WITNESSETH: 

In consideration of the premises, the mutual covenants herein con- 
tained and the rents hereinafter reserved, it is hereby mutually agreed 
by the parties hereto as follows: 

Demise 1. Landlord does hereby lease and demise unto the Tenant all that 
certain lot or piece of ground located in the City of Falls Church Mason 
Magisterial District, Fairfax County, Virginia, bounded and described as 
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set forth on Exhibit "A" attached hereto, (to be furnished by landlord at 
time of execution of this Agreement of Lease) together with the building 
to be constructed by Landlord at Landlord's own cost and expense at the 
location shown on the attached Exhibit "B" (to be furnished by landlord 
and approved by Landlord and Tenant at time of execution of this Agree- 
ment of Lease) in accordance with plans and specifications attached hereto 
and made a part hereof, the said building and demised lot of ground being 
sometimes referred to herein as "demised premises". The demised piece 
of ground is a part of a piece of ground herein called "Entire Premises", 
containing approximately 6.04355 acres of land bounded and described as 
follows: (to be inserted on basis of survey to be prepared by Landlord). 

: In addition, the Tenant's customers shall have the right in common 
with other customers of the part of the Shopping Center to be constructed 
on the "Entire Premises" to use the parking area to be constructed thereon, 
it being agreed that the Shopping Center, (buildings and parking area), the 
access to and the exits from the Shopping Center shall be as set forth on 
the said Exhibit "B". 

Con- 2. Landiord covenants and agrees that promptly upon written approval 
een of plans and specifications for the new store building as hereinafter 
set forth, Landlord will apply to all municipal, federal and other govern- 
mental agencies having jurisdiction for permission to erect the building 
and to make ali the improvements required by this lease, and Landlord 
shall proceed diligently with said applications for permits. Landlord 


further covenants and agrees to commence construction of said new 


store building promptly upon receipt of the necessary permits, which 
shali in no event be later than August 1, 1960 and shall proceed with due 
diligence to complete said building ready for use and occupancy of the 
Tenant, said completion to be no later than August 1, 1961. If the Land- 
lord does not commence construction of the Tenant's building and/or com- 
plete construction within the periods hereinbefore set forth, Tenant shall 
have the right to either (a) terminate this lease by giving Landlord ten (10) 
days written notice and upon giving of such notice both parties hereto 

shall be relieved and released of all their obligations hereunder or 
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(b) extend Landlord's time for completion thereof and delivery of pos- 
session to Tenant. In the event the commencement of construction and/or 


the completion of construction shall be delayed because of scarcity of 


materials, strikes, lockouts, governmental orders, permits, restrictions 
and regulations or other causes beyond the Landlord's control, the dates 
hereinbefore set forth shall be extended by a period equal to the period 
of a delay occasioned by the foregoing. 

If this lease is terminated pursuant to this Section, the Tenant 
shall have during the next ensuing three (3) years following any such 
termination the right of first refusal on any lease offered to a super- 
market to be located on the entire premises, the rental to be adjusted 
to reflect any difference in size between any such other supermarket and 
the size of the Tenant's store as set forth in this lease, it being agreed 
that the Tenant shall have the right to have a store at least equal in size 
to the store contemplated in this lease. Tenant shall be required to 
notify the Landlord within sixty (60) days after receipt of notice from 
Landlord of any offer made by the Landlord to lease a supermarket, of 
Tenant's acceptance or rejection of the offer so made. 

The size of the store building shall be 30,000 square feet of main 
floor area (200 foot frontage by 150 foot depth, exterior dimensions) 
with a mezzanine or basement containing approximately 7,500 square feet. 

The building shall be erected at Landlord's risk, cost and expense 
in accordance with the attached plans and specifications, it being under- 
stood and agreed that a sign tower to be erected at a location to be agreed 
upon between the parties hereto is to be constructed at Landlord's cost 
and expense but the sign to be placed thereon is to be supplied by Tenant 
at Tenant's cost and expense. 

In the event that any change shall be made in the plans and specifica- 
tions at the request of the Tenant, Tenant agrees to pay to Landlord as 
additional fixed annual rental hereunder a sum equal to ten percent (10%) 
of all net changes in cost resulting from such changes in excess of one 
percent (1%) of the cost of construction, it being agreed that the cost of 
all such changes up to the said one percent (1%) shall be borne by the 
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Landlord. Landlord covenants and agrees that upon completion of con- 
struction, Landlord will tender possession to the Tenant free of all 
notices of violations of county, state and municipal ordinances, laws 
and regulations. 
Notice to 3. The Landlord shall notify the Tenant, in writing, at least thirty 


is z : % (30) days before completion of construction that the building is 


Comple- ready for the Tenant to install its equipment and fixtures. Tenant 
tion. 


shall have the option to install cases and equipment when construc- 


tion of the building has progressed sufficiently to permit same. 
Term of 


Tenancy 
run on the fifteenth (15th) day after Landlord has notified Tenant in writing 


that the building and parking area have been completed in accordance with 
the plans and specifications referred to above, or on the date the store is 
opened for business, whichever is sooner, and shall continue for a period 
of twenty (20) years from the first day of the month occurring after the 
date of the beginning of the term of said tenancy. 

(b) In the event the Landlord fails to give the thirty (30) days 
notice as hereinbefore provided by Paragraph 3, the term of the tenancy 
ereated herein shall commence to run on the thirtieth (30th) day after 
Landlord has notified Tenant in writing that the building and parking area 
have been completed in accordance with the plans and specifications 
referred to above, or on the date the store is opened for business, which- 
ever is sooner, and shall continue for a period of twenty (20) years from 
the first day of the month occurring after the date of the beginning of the 
term of said tenancy. 

(c) The parties agree that a short form of lease of even date 
herewith, describing the property herein demised and setting forth the 
term in years, and referring to this lease shall be prepared and executed 


4. (a) The term of the tenancy created herein shall commence to 


and recorded in accordance with the laws governing the recordation of 
such documents in the State of Virginia, the cost of any such recording to 
be equally divided between the Landlord and the Tenant. 

5. Tenant covenants and agrees to pay rent to the Landlord at the 
following rates and times: 
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(a) Fixed annual rental of $60,000 payable in equal monthly 
installments on the first day of each calendar month for the month begin- 


ning with that day, except that on the first rent day, Tenant shall also pay 
fixed rent at said rate for any portion of the preceding calendar month 


included in said term. 

(b) Additional rent (hereinafter called percentage rent) for 
each lease year included in said term, payable according to the provisions 
of paragraph 7 hereof in an amount by which 1-1/4% of annual gross sales 
exceeds the fixed annual rental; provided, however, that for the period 
from the first of the month following the commencement of the term up 
to and including the end of the Tenant's then current fiscal year, and for 
any period remaining at the end of the term hereof which is less than 
twelve (12) months, the percentage rent, if any, to be paid by Tenant 
within thirty (30) days after the end of any such period shall be computed 
as aforesaid, adjusted to reflect the number of months included in the 
period involved. Each twelve (12) month period following the end of 
(C.L.] Tenant's then current fiscal year shall be deemed to be a lease year 


AL] 


for the purpose of computing percentage rent. 
Saag 6. The term "gross sales" wherever used herein shall be taken 

-to include all gross retail ‘sales made in and from the demised premises 
by the occupant thereof. Gross Sales shall not include federal excise or 
state sales taxes, refunds, exchanges, returns or allowances on merchandise 
transferred to other stores or warehouses not by way of retail sales, or 
sales to employees at a discount. | 

Tenant's 7. The Tenant shall maintain records conforming to usual account- 

eae ing practices showing all of such gross sales. Within thirty (30) 

Sales days after the end of each lease year, the Tenant shall furnish the 

Landlord a statement of its gross sales during the preceding lease 

year (the first such statement to be furnished within thirty (30) days after 
the end of the Tenant's current fiscal year), all such statements to be 
certified by the Tenant or one of its officers. At the time the Tenant 
furnishes each such statement, Tenant shall pay to the Landlcerd the fet! 


amount of such additional rent, if any, required to be paid by it as aforesaid 
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for such period. The Landlord shall have the right, either by its 
accountant or accredited representative, to examine at reasonable times 
during Tenant's usual business hours, for a period not exceeding six (6) 
months after submission to Landlord of any statement, all of the Tenant's 
records of gross sales disclosed in any statement given to the Landlord 
by the Tenant. No more than two complete inspections may be made by 
Landlord during any lease year, and those inspections shall be the orly 
inspections during any lease year. Landlord shall not divulge or make 
public any information which may be obtained in the course of such 
inspection or from any of the Tenant's statements mentioned herein, 
except as may be required by any mortgagee of the demised premises. 
Assignment 8. Tenant shall have no right to assign this lease without the 
Subletting WFitten consent of the Landlord first had and obtained (which 
consent the Landlord agrees it will not unreasonably withhold) 
except that it shall have the right to assign to any corporation or organiza- 
tion controlled by, controlling or under common control with Tenant, the 
guaranty attached hereto and executed by Giant Food Inc. to remain in full 
force and effect in the event of any such assignment. The Tenant shall 
also have the right to assign this lease without the written consent of the 
Landlord first had and obtained to any corporation having a net worth 
and a ratio of assets to liabilities at least equal to the guarantor of this 
lease, for the conduct of a supermarket, in which event, upon the assump- 
tion in writing by said assignee of all of the Tenant's responsibilities here- 
under, the Tenant and the guarantor shall be relieved of all further respon- 
sibility hereunder. 
Tenant shall have the right without the Landlord's consent to sublet 
the whole or any part of the demised premises; provided, however, that 
in the event Tenant shall desire to sublet the premises as an entirety for 
any business other than the conduct of a supermarket food store, Tenant 
shall first give Landlord ninety (90) days written notice of its intention 
to sublet, and Landlord shall thereupon have the right and option at any 
time within said ninety (90) day period to terminate this lease. In the 
event Landlord shall within said ninety (90) day period notify the Tenant 
that the Landlord desires to exercise said option to terminate as aforesaid, 
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this lease shall cease and determine on the forty-fifth (45th) day follow- 
ing the date Landlord shall have exercised the said option, and Tenant 
shall on or before the end of said forty-five (45) day period fully quit and 
vacate the premises. 

In the event the Landlord shall elect not to exercise their option to 
terminate as aforesaid, the Tenant shall have the right to sublet for any 
retail use which is not in conflict with any valid existing restrictive 
covenant contained in any other lease agreement pertaining to premises 
situated in the Shopping Center, it being understood and agreed that any 
subletting by the Tenant shall not relieve the Tenant or the guarantor of 
its responsibilities hereunder, and Tenant shall be required to obtain the 
approval of the sublessee by the Landlord which approval shall not be 
unreasonably withheld. 


Landlord's 9. Landlord covenants and agrees as follows: 
Covenants 


(a) At its own cost and expense to keep the exterior of the premises 


in good repair, to make all necessary repairs to the roof, gutters and down- 
spouts of said store buildings and all necessary structural repairs of every 
nature including but not limited to the exterior walls, window seals, founda- 
tions and outside plumbing, not including repairs or replacements of plate 
glass windows and doors, except that replacement or resetting of plate glass 
settled or broken as a result of seal deterioration or wall settlement occur- 
ing within five (5) years from the date of the commencement of the term 
herein, shall be made by the Landlord upon receipt by Landlord of notice 
from Tenant of the need for such replacement or resetting, provided that, 
Landlord shall not be responsible if any such repairs are made necessary 
as a result of the negligence of Tenant. Tenant agrees that as soon as 
possible after it learns of the need for any of the foregoing repairs that 
it will so notify the Landlord. : 

(b) In addition to the Landlord's responsibilities as set forth in 
9(a) above, Landlord shall make available to the Tenant all warranties 
received by the Landlord in connection with the heating and ventilating 
plant and equipment, electrical and plumbing systems and all other 
equipment installed by the Landlord. 
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(c) At its own cost and expense to keep insured in responsible 
companies qualified to do business in the State of Virginia the said store 
building against loss or damage by fire and smoke and vehicles, wind- 
storm, hail, explosion, riot, civil commotion, aircraft to the extent now 
or hereafter covered under standard extended coverage, in an amount or 
amounts equal to the full insurable value of the property with 80% co- 
insurance. 

(d) To make all changes, alterations and improvements required by 
any legally constituted authority, unless such changes are made necessary 
as a result of the Tenant's use of the demised premises, and in the event 
the building is legally condemned as unsafe and such actions are not at- 
tributable to the Tenant's use of the demised premises, the Tenant shall 
have the right to terminate this lease upon giving ten (10) days written 
notice, provided Landlord shall have a reasonable time to make correc- 
tions and remove the condemnation order during which time no rent shall 
be due, unless Tenant continues to operate the business during the period 
of repairs. 

{e) That Tenant, so long as it is in compliance with the terms of 
this lease, shall'and may peaceably and quietly have, hold and enjoy the 
demised premises for the term of this lease. 

(f) To pay all real estate taxes and assessments for improvements 
which may be imposed by any governmental body against the demised 
premises. 

(g) That Tenant may make such alterations and changes in the 
interior of such'store building as it may find necessary or desirable in 


the operation of ‘its business conducted upon the demised premises; and 


upon the termination of this lease or any extension or renewal thereof, 
all such alterations and changes shall become the property of Landlord 
without liability on its part to pay for same; except, however, that any 
trade or store fixtures, shelving, counters, mirrors, orother appliances 
or equipment placed in such store building by Tenant which are not in 
the nature of replacements for those furnished and installed by Landlord, 
if any, may be removed by Tenant during the term hereby created and/or 
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during any renewal or extension period, provided Tenant is not then in 
default of its covenants and agreements contained herein. Any damage 
caused to the demised premises by the removal of such property shall 
be repaired by the Tenant at its own expense. 

(h) That on or before the commencement of the term of this lease 
it will, at its own cost and expense, fully mark and pave the parking area 
with asphaltic concrete and that it will at its own cost and expense: 

(1) Maintain flood lights and other means of illumination sufficient 
to illuminate said area during all twilight and evening hours that Tenant's 
store is open for business. 

(2) Maintain and keep said area in good condition, properly striped 


and clean, and remove debris, ice and snow therefrom. 
(3) Permit free parking on said area at all times by customers 


of stores in the Shopping Center. 

(4) Obtain and maintain public liability insurance applicable to the 
said parking area for the benefit of both Landlord and Tenant, covering 
the risks generally included in public liability policies, such insurance 
to be within limits of $100,000/$300,000, and to furnish Tenant with 
certificates evidencing such insurance as required by Tenant. 

(i) That the parking area will be substantially as shown on the 
attached Exhibit ''A"' and that at all times during the term of this lease 
and any renewal or extension thereof the common area shall contain at 
least three and four tenths (3.4) square feet of open area for each one 
square foot of first floor area and all areas on other floors leased for 
office space and/or used for selling. For the purposes of this provision, 
the Tenant's store building shall be considered to contain 30. aa square 
feet. 

(j) All repairs and replacements required from time to time as set 
forth herein, which if not made promptly might be, in the opinion of the 
Tenant, the cause of immediate damage to Tenant's property, shall be 
commenced within forty-eight (48) hours after receipt of written notice 
from Tenant to Landlord and shall be completed satisfactorily and with 
due diligence and all other repairs and replacements shall be commenced 
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within thirty (30) days after receipt of written notice from Tenant to 
Landlord, and shail be completed satisfactorily with due diligence. In 
the event that Landlord shall be in default in commencing and/or prosecut- 
ing the completion of any such repairs and replacements within the time 
aforesaid except for delays caused by scarcity of materials, strikes, 
lockouts, governmental orders, permits, restrictions and regulations 
or other causes beyond the Landlord's control, then and in any such 
event Tenant, as agent for the Landlord may, but shall be under no 
obligation to have such repairs and replacements made or completed, 
pay for the costs and expenses thereof, and deduct such costs and ex- 
penses, together with interest thereon at the rate of six (6%) percent 
per annum, from the rent due or thereafter to become due under this 
lease. The Landlord agrees to and hereby does indemnify and save harm- 
less Tenant from and against all losses and damages of every nature of 
and to Tenant's merchandise, supplies, fixtures and/or other equipment 
occasioned by any default or defaults by Landlord in the performance or 
nonperformance of any of Landlord's obligations under this paragraph 
9(j) following notice by the Tenant to the Landlord as aforesaid. 

(k) That during the term of this lease and any renewal or extension 
thereof, it will not lease, use or consent to the use of any part of the 
"Entire Premises" or any extension of the Shopping Center for a super- 
market or a store similar to the Tenant's store or a store that devotes 
more than Ten (10%) percent of its selling space for the retail sale of 
meat, groceries, produce, fruits, vegetables, seafood, dairy, bakery 
products and/or any combination thereof, but this provision shall not 
prohibit the sale of cooked foods for consumption on or off the premises 
by a store devoted primarily to such a business. 

Tenant's 11. Tenant covenants and agrees: 
coo (a) To pay said rent, including percentage rent, as and when the 
same shall become due and payable according to the terms hereof. 

(b) Repairs and replacements required of Landlord under paragraph 
9 hereof excepted, to keep the demised premises in good order, repair and 
condition (not including structural repairs) ordinary wear and tear excepted, 
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to repair and to replace all heating, air conditioning, lighting, plumbing 
and other fixtures and equipment inside the demised premises and installed 
at Landlord's initial expense, and specifically, without limitation to keep 
all plate glass including that in windows and doors, whole and in good 
condition and to replace any plate glass which may be broken with plate 
glass including that in windows or doors, whole and in good condition and 
to replace any plate glass which may be broken with plate glass of the same 
quality, except such plate glass for which the Landlord shall be responsible 
in accordance with the provisions of paragraph 9 hereof. In addition Tenant 
shall keep the sidewalks abutting the demised premises clean and shall 
remove debris, ice and snow therefrom. In the event Tenant makes any 
replacements hereunder of any of the fixtures or equipment belonging to 
the Landlord, Tenant shall have the right to reimburse itself for the cost 
of any such replacement out of any percentage rent that may be due or 
become due for two (2) years following the making of any such replace- 
ments, provided such replacements are not made necessary, by the neg- 
ligence of the Tenant and provided, further, that no replacements shall 
be made if repairs may reasonably restore the fixture or equipment to 
good working condition and provided, further, that no replacements shall 
be made without first giving the landlord three days written notice of 
Tenant's intention to make such replacement. 

(c) At the termination of this lease or any extension or renewal 
hereof, to remove Tenant's goods and effects and peaceably to yield up 
said premises, clean and in good order, repair and condition, damage 
covered by insurance required of the Landlord under paragraph 9(b) 
hereof, and ordinary wear and tear, acts of God and unavoidable casualty 
excepted. 

(d) That it will use the demised premises for the sale of food, food 
products and general merchandise and the rendering of such services as 
it may desire; provided, however, that the Tenant may not use the demised 
premises for the sale of drugs or prescriptions which require the presence 
of a registered pharmacist. . 

(e) To pay all operating costs of said store building including, but 
not limited to, the cost of heating, lighting, gas, water, sewer, air condi- 


tioning and telephone when and as the same shall become due, it being 
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understood and agreed that connections to electricity, water and sewer 
Will be made available to the Tenant by the Landlord at Landlord's cost 
and expense. 

(f) To pay one-half of the cost of lighting the parking area shown 
on the attached Exhibit "B"' upon the presentation to the Tenant of bills 
showing the total amount expended therefor by the Landlord. In addition, 
Tenant agrees to pay to Landlord upon presentation of bills for same 
such proportion of the cost incurred by the Landlord for the cleaning 
and removal of snow and ice from the parking area as the number of 
square feet on the first floor of the Tenant's building bears to the total 
number of feet contained on the first floors of all buildings in the Shopping 
Center. Tenant shall have the right to make such examination of Land- 
lord's records as Tenant may reasonably request for the purpose of 
verifying the foregoing items. Tenant shall have the right to reimburse 
itself for the cost of the foregoing items out of any percentage rent that 
may be due or become due thereafter. 

(g) That it will carry and maintain in a company qualified to do 
business in the State of Virginia, public liability insurance with limits 
of at least $100,000 for injury to one person, $500,000 for injury to more 
than one person and $25,000 for property damage, indemnifying the Land- 
lord and the Tenant from and against claims for personal injuries suffered 
or sustained by third persons while lawfully upon said premises, and shall 
furnish Landlord with a certificate of endorsement showing that such in- 
surance is in full force and effect. 

(h) To forbid the use of said parking lot facilities to the agents, 
servants or employees of Tenant and to take such action as may be 
reasonably required by Landlord to enforce such prohibition; provided, 
however, that this prohibition shall be imposed on all tenants of the 
Shopping Center. 

(i) That it will not make any major structural alterations to the 
demised premises without the prior written consent of the Landlord. 

(j) In addition to the fixed annual rental and percentage rental to 
be paid as set forth above, Tenant agrees to pay to Landlord within thirty 
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(30) days of presentation of a bill for the same, Tenant's proportionate 
share of any increase in real estate taxes and assessments affecting the 
land constituting the Shopping Center and will pay any increase in real 
estate taxes against the demised building if there is a separate assess- 
ment therefor; if there is no separate assessment for the demised build- 
ing and the parties cannot agree as to that part of the assessment for all 
buildings which is properly allocable to the Tenant the matter shall be sub- 
mitted to three qualified real estate appraisers, one of whom shall be 
selected by the Tenant, another by the Landlord and the third by the two 
so selected, and the decision of a majority shall be conclusive and binding 
on the parties. Each party shall bear the cost of the appraiser chosen by 
it and both parties shall share equally the cost of the third. In determin- 
ing the Tenant's proportionate share under the subparagraph, the numerator 
shall be the number of gross square feet in the first floor of the Tenant's 
building and the denominator shall be the number of gross square feet in 
the first floor of all of the buildings (including Tenant's) in the Shopping 


Center. The Tenant's responsibility for any increased taxes as aforesaid 
shall be apportioned for any period less than a full tax year. Tenant shall 
have the right to reimburse itself for all payments made by Tenant on 


account of the foregoing outof any percentage rent that may be subsequently 
payable by the Tenant during the term of this lease or any extension thereof. 
The term "increase" as used herein shall mean any increase over the 
taxes in effect the third full taxable year after the final assessment has 
been made to reflect the completed store building for the Tenant and the 
completed Shopping Center. 

First Renewal 12. 

Option _____ (a) Landlord covenants and agrees that if the Tenant shall not be 
in default in the performance of any of the covenants, conditions and agree- 
ments of this lease, Tenant shall have the right and privilege at its election 
to renew this lease for a further term of five (5) years by signifying its 
intention in writing to the Landlord no later than 180 days before the 
termination of this Lease, any such renewal to be under the same terms, 
covenants and conditions as set forth herein. 
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socom ) Landlord furthe ts and that if the Tenant shall 
Renewal (b or r covenants agrees e s 


Option exercise its right and privilege to renew this lease as provided in sub- 
paragraph (a) hereof, the Tenant shall have the right and privilege to 
renew this lease for a further five (5) year term by signifying its inten- 
tion in writing to the Landlord no later than 180 days before the termi- 
nation of the first renewal period, any such renewal to be under the same 
terms, covenants and conditions as set forth herein. 
lacs (c) Landlord further covenants and agrees that if the Tenant shall 
Option exercise its right and privilege to renew this lease as provided in sub- 
paragraph (b) hereof, the Tenant shall have the right and privilege to re- 
new this lease for a further five (5) year term by signifying its intention 
in writing to the Landlords no later than 180 days before the termination 
of the second renewal period, any such renewal to be under the same 
terms, covenants and conditions as set forth herein. 

(d) Landlord further covenants and agrees that if the Tenant shall 
exercise its right and privilege to renew this lease as provided in sub- 
paragraph (c) hereof, the Tenant shall have the right and privilege to renew 
this lease for a further five (5) year term by signifying its intention in 
writing to the Landlord no later than 180 days before the termination of 
the third renewal period, any such renewal to be under the same terms, 
covenants and conditions as set forth herein, excepting that there shall 
be no provision for a renewal thereof. 

13. 

(a) In the event of damage to the premises herein demised or any 
part thereof by fire, storm, flood or other casualty which does not require 
the Tenant to suspend entirely its business, the Landlord shall, as soon as 
practicable after said destruction, repair and restorethe premises to the 
condition they were in immediately prior to the said damage or destruction, w 
and in this event a reduction in the fixed rental shall be granted the Tenant 
during the period of unavailability, said reduction to be in proportion to 
the part of said premises which is unfit for its use in the conduct of its 
business. Should such damage or destruction of said premises or any 
substantial part thereof make necessary the suspension of the entire 


{5.L.] 
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business of the Tenant, the Landlord will, no later than six (6) months 
after said destruction, repair and restore the premises to the condition 
they were in prior to said damage or destruction; and during the time 
required for such restoration the Tenant shall not be charged with the 
payment of any fixed rental hereunder, but rather shall said fixed 
rental cease during the said period required for repairing and restoring 
said premises and shall again commence thirty (30) days after the 
premises shall have been repaired and restored as herein set forth, 


or when the Tenant reopens the store for the conduct of its business 


whichever is sooner. 

Provided, however, should such damage or destruction of said 
premises or any substantial part thereof which makes necessary the 
suspension of the entire business of the Tenant occur during the last 
two (2) years of the term hereof or any renewal period, both the Land- 
lord and the Tenant shall have the right to terminate this lease by giving 
the other notice in writing to that effect within thirty (30) days after the 
damage or destruction; provided, however, that the Landlord shall be 
required to rebuild or restore, as the case may be, if the Tenant within 
thirty (30) days after the damage or destruction notifies the Landlord 
that it is exercising its next renewal option. 

(b) In the event of the occurrence of any casualty which will render 
any of the buildings and improvements erected and constructed in the 
Shopping Center unfit for use and the Landlord after such occurrence 
shall not within one (1) year thereafter replace and/or restore the 
buildings and improvements so damaged or destroyed to at least as good 
a condition as they were in immediately preceding such occurrence, then 
in any such event Tenant, at its option, may cancel this Lease Agreement 
at any time after ninety (90) days' notice to Landlord of Tenant's intention 
to effect such cancellation and after such cancellation Tenant shall be 
relieved of all obligations not heretofore accrued. | 

Eminent 14. 
Domain ~—_ (a) Kall or at least 10% of the demised building shall be taken by 
eminent domain, this lease may, at the option of the Tenant, be terminated 
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at any time within six (6) months after transfer of the title of that portion 
of the demised premises condemned, or entrance by the condemnor onto 
the condemned portion of the demised premises for the purposes of taking 


possession thereof, whichever shall first occur, by giving at least thirty 


(30) days prior written notice to that effect. 

(b) If twenty-five (25%) percent or more of the parking area shall 
be taken by eminent domain, this lease may, at the option of Tenant, be 
terminated at any time within six (6) months after transfer of title of that 
portion of the parking area condemned, or entrance by the condemnor 
onto the condemned portion of the parking area for the purpose of taking 
possession thereof, whichever shall first occur, by giving at least thirty 
(30) days prior written notice to that effect. 

(c) Except as provided in this paragraph, this lease shall not be 
terminated or otherwise affected by any exercise of the right of eminent 
domain; and if this lease shall not be terminated in accordance with the 
provisions of this paragraph or the taking is less than the area which 
would entitle the Tenant to terminate this lease as hereinabove set forth, 
the Landlord covenants, at Landlord's expense, promptly upon receiving 
notification from the Tenant that it does not elect to terminate this lease, 
to repair such damage or to do such work as may be required to repair 
or rebuild said store building and/or parking area so as to restore the 
demised premises and/or parking area as nearly as may be to the condi- 
tion they were in immediately prior to such taking or damage; anda 
proportion of the fixed rent payable hereunder equivalent to the ratio 
between the value, for the purposes of conducting a food department store, 
of the portion of the premises and/or parking area taken and the value, for 
such purposes, of the whole demised premises shall be abated. In the 
event the Landlords and Tenant are unable to agree as to the amount of 
rent to be abated under the provisions of this subparagraph within a 
reasonable time, the matter shall be submitted to three (3) arbitrators, 
one to be selected by each party and the third by the American Arbitration 
Association; the decision of a majority of the arbitrators being conclusive 
and binding. 
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(d) All compensation awarded for such taking of the fee and the 
leasehold shall belong to and be the property of the Landlord; provided, 
however, that Landlord shall not be entitled to any portion of the awards 
made for Tenant's loss of business and cost of removal of stock and fix- 
tures. 

Defaults 15. In case Tenant shall fail to pay any installment of minimum rent 
or any percentage or additional rent when due and shall allow such default 
to continue for thirty (30) days after receipt by Tenant of written notice 
thereof given by or on behalf of Landlord, or if Tenant shall fail to perform 
any of the other covenants, conditions or agreements herein contained on 
Tenant's part to be kept or performed and such default shall continue for 
thirty (30) days after receipt by Tenant of written notice thereof given by 
or on behalf of Landlord, then Landlord at its option may declare said 
term ended and may re-enter upon the leased premises either with or 


without process of law and remove all persons therefrom. The Tenant 


expressly agrees that the exercise by Landlord of the right: of re-entry 
shall not be a bar to or prejudice in any way any other — remedies 
available to Landlord. 

In case Landlord shall default in the performance of any covenant 
or agreement herein contained other than those dealing with repairs and 
replacements in paragraph 9 hereof, and such default shall continue for 
thirty (30) days after receipt by Landlord of written notice thereof given 
by or on behalf of Tenant, then no rent shall be paid or become payable 
under this lease for such time as such default shall continue after the 
expiration of said thirty (30) day period, and the Tenant, at its option, 
may pay any sum necessary to perform any obligation of Landlord here- 
under and deduct the cost thereof from the rents thereafter to become due 
hereunder. 

Except as provided in paragraph 9(j) hereof, if any default is of 
such a nature that it cannot be completely remedied or cured within the 
thirty (30) day period as provided herein, then such default shall not be 
an enforceable default against either the Landlord or the Tenant if the 
party required to correct the condition commences auring such defaults 
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within said thirty (30) day period and shall proceed with diligence and 
good faith to complete the curing thereof. 

Bankruptcy 16. Should Tenant file any petition or institute any proceedings, 
under the Bankruptcy Act, either as such Act now exists or under any 
amendment thereof which may hereafter be enacted or under any other 
Act or Acts, either as a bankrupt or as an insolvent, wherein or whereby 
Tenant seeks to be adjudicated a bankrupt or to be discharged from any 
or all of its debts, or to effect a plan of reorganization, or for any other 
similar relief, or if any such petition or proceedings of the same or 
similar kind or character be filed or taken against Tenant, or if any 
receiver for all or a substantial part of the business of Tenant shall 
be appointed by any court and such petition or proceedings shall not be 
set aside or dismissed or the appointment of said receiver revoked within 
ninety (90) days, then in any of such events Landlord may, at Landlord's 
option, cancel and terminate this lease on the giving to Tenant of a thirty 
(30) days notice in writing. . 

Ownership 17. Landlord hereby covenants that Landlord is seized of the fee of 
oe the "Entire Premises" and shall within thirty (30) days from the date 

Premi- hereof furnish the Tenant with satisfactory evidence in writing that the 

25 ___ randiord is so seized. 


Encum~ 18. Landlord covenants that the "Entire Premises" during the 


brances 
term hereof will be free and clear of all liens, encroachments, encumbrances 


mortgages, judgments and claims of any kind whatsoever which may be prior 
in lien to the lien of this lease except a first mortgage or any extension, re- 
newal or substitution thereof, to secure money borrowed from institutions 
such as a bank, savings institution, cemetery, annuity, trust or retirement 
fund, insurance company or a recognized financial institution (such first 
mortgage, extension, renewal or substitution thereof being hereinafter 
referred to as a Permanent Mortgage). This lease shall, without the 
necessity of the execution of any further instruments be deemed subor- 
dinated to said Permanent Mortgage, and Tenant agrees to execute and 
deliver to the holder of said Permanent Mortgage any instrument of 


[M.L.] 
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subordination reasonably requested by such mortgagee; provided, however, 
the subordination of this Lease to Permanent Mortgage is conditional upon 
the following provisions against the disturbance of the possession of the 
Tenant: 
(a) So long as Tenant continues to pay the rent as in said 

lease reserved and otherwise complies with the terms 

and provisions of the said lease, the right of possession 

of Tenant to said premises and the terms and provisions 

of said lease otherwise shall not be affected or disturbed 

by Permanent Mortgagee in the exercise of any of its 

rights under the said mortgage, or the bond or debt se- 

cured tuereby, or otherwise by law provided. 


In the event that Permanent Mortgagee comes into pos- 


session of or ownership of the title of said premises by 
foreclosure of the said mortgage, or by proceedings on 
the said bond, or otherwise, said lease shall continue 

in effect and shall not be terminated by any of said 
proceedings. 

In the event that said premises are sold or otherwise 
disposed of pursuant to any right or any power contained 
in the said mortgage or the said bond, or as a result of 
proceedings thereon, the purchaser of said premises at 
such sale, or any person acquiring title through or by 
virtue of said sale, shall take title subject to said lease. 
If any building upon the demised premises is damaged 
or destroyed by fire or other casualty, for which under 
any of the insurance policies, the loss is payable to the 
Permanent Mortgagee, Permanent Mortgagee agrees that 
such insurance funds, if and when payable to it, will be 
made available for the purpose of repair or rebuilding 
of the demised premises, as provided in said lease. 
This agreement shall be binding upon and inure to the 
benefit of Mortgagee, Landlord and Tenant, and their 
respective successors and assigns. | 
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‘Landlord agrees to pay all installments of interest and principal 
due or to grow due on said Permanent Mortgage, and to maintain same 
in good standing without default. In the event of a default by Landlord 
in the payment of any of the aforesaid obligations, then and in such event 
the Tenant shall have the right and privilege of curing such default and 
[J.-L] charging the cost thereof to the rent or rents next accruing under this 
lease. 
Notices 19. Any notice, communication or statement from the Landlord to 
the Tenant or from the Tenant to the Landlord shall be deemed fully 
served if mailed by registered mail addressed, if to the Tenant, to P.O. 
Box 1804, Washington 13, D.C., or if to the Landlord, at the place or 
places from time to time established for the payment of rent. All rental 


payments shall be made to Landlord at 


unless otherwise directed by 


Landlord. 
Not a Joint 20. It is expressly understood that the Landlord does not in any 
vemiee = way or for any purpose become a partner of the Tenant in the con- 
duct of said business or otherwise, and that the provisions relating to 
the rental payable hereunder are merely to provide a method whereby 
the same may be measured and ascertained. 
Waivers 21. It is further understood and agreed that no waiver of any 
breach of any covenant, condition or agreement herein shall be construed 
to be a waiver of that covenant, condition or agreement or of any subsequent 
breach thereof. 

22. Landlord covenants and agrees that Tenant shall not be required 
to accept possession of the demised premises hereunder nor shall the term 
of this lease commence unless and until the Landlord shall have provided 
entrances and exits to the common areas, sidewalks, loading and unloading 
areas, drainage and sewer systems and until Landlord shall have provided 
paved parking spaces as set forth on Exhibit ''B" attached hereto. 

Remedies 23. It is'agreed that the mention of any specific right or remedy to 
either party herein shall not be construed to deprive such party of any 


iL] right or remedy which such party might otherwise have. 
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Headings 24. All headings in the margin of this lease or preceding the text 
of the several paragraphs and subparagraphs are inserted solely for con- 
venience of reference, and none of them shall constitute a partof this lease 


or affect its meaning, construction or effect. 
25. This document contains the entire agreement between the parties 
and shall not be subject to amendment except in writing signed by the 


parties. 
Successors 26. This lease in all of its terms shall be binding upon and inure 
eo na to the benefit of the parties and their respective aes as or 
assigns. 
IN WITNESS WHEREOF, the parties hereto have hereunto caused 
this lease to be executed in their names and behalf, and their corporate 


[A.L.] seals affixed by their proper officers thereto duly authorized, the day 


[M.L] 


and year first above written. 


(6.0.1 
/s/ Adele Isen 


Landlord 
/s/ Milton Isen 
Landlord 
/s/ (Dlegible) 
Tenant 
/s/ Charles Luria 
Landlord 


/s/ Annette G. Luria | 
Landlord 


ATTEST: GIANT FOOD SHOPPING CENTER OF 
VIRGINIA, INCORPORATED 


/s/ Gershon B. Ferson 
Asst. Secretary 
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[ Filed November 29, 1960] 
ORDER FOR SUMMARY JUDGMENT 

This cause was heard on Defendant's motion for summary judg- 
ment, and the Court having considered the motion, the pleadings, and 
affidavits on file, and having heard argument of counsel in open court 
and being fully advised in the premises, it is this 29th day of November, 
1960, 

ORDERED and ADJUDGED, that Defendant's motion for summary 
judgment be and the same is hereby sustained and that costs be assessed 
against the Plaintiff. 


/s/ George L. Hart, Jr. 
JUDGE 


Approved as to form: 
GROSSBERG, YOCHELSON & BRILL 


By: /s/ Irving Yochelson 


Attorneys for Plaintiffs 


[ Filed December 5, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 5th day of December, 1960, that 
Plaintiffs hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
29th day of November, 1960 in favor of Defendant against said Plaintiffs. 
GROSSBERG, YOCHELSON & BRILL 


By: /s/ Irving B. Yochelson, 
Attorney for Plaintiffs 
1707 H Street, N.W. 


Washington, D. C. 
Mail to: 


Danzansky & Dickey 
1406 G Street, N.W. 


Washington, D. C. 
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[ Filed December 16, 1960] 
STATEMENT OF POINTS 

Pursuant to Rule 75 (D) of the Rules of Civil Procedure, the Plain- 
tiffs-Appellants hereby state the points on which they intend to rely on 
their appeal from the final judgment herein as follows: 

1. The Complaint sets forth a cause of action against Defendant. 

2. The Complaint sets forth issues entitling Plaintiffs to a trial 
thereof. 

3. The Court erred in granting Defendant-Appellee's Motion for 
Summary Judgment. 

4, The Court erred in holding the contract of the parties to be 
unenforceable. 

5. The Court erred in holding Plaintiffs-Appellants not to be 
entitled to redress by reason of Defendant-Appellee's breach of its 
contract. : 

6. The Court erred in denying to Plaintiffs-Appellants the relief 
prayed for in the Complaint. 


GROSSBERG, YOCHELSON & BRILL 


By: /s/ Alfred Burka 
[for] Irving B. Yochelson 
* * * * 4 


[ Certificate of Service] 


[ Filed December 16, 1960] 
DESIGNATION OF RECORD 

Appellants, MILTON ISEN, ADELE ISEN, CHARLES LURIA and 
ANNETTE G. LURIA, designate the following portions of the record to 
be contained in the record on appeal in this action: 

1. Complaint. 

2. Defendant's motion for Summary Judgment, and Points and 
Authorities. 

3. Plaintiffs' response to motion for Summary Judgment, with 
Exhibits, and Points and Authorities. 
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4. Order of November, 1960, granting Summary Judgment. 
5. Notice of Appeal. 
6. Statement of Points on which Appellants intend to rely, served 
herewith. 


7. This designation. 
GROSSBERG, YOCHELSON & BRILL 


By: /s/ Alfred Burka 
[for] Irving B. Yochelson 


* * * * 
| Certificate of Service] 


a 


[ Filed December 22, 1960] 
DEFENDANT'S ADDITIONAL DESIGNATION OF RECORD ON APPEAL 
Defendant, GIANT FOOD INC., by and through its attorneys Danzansky 
& Dickey, pursuant to and in accordance with Rule 75(a) of the Federal Rules 


of Civil Procedure, 28 U.S.C.A., following Section 723c, hereby designates 
the following portions of the record to be contained in the record on appeal 
in the above-captioned matter in addition to those heretofore designated by 
the plaintiffs, Milton Isen, et al.: 
1. Affidavit of Gershon B. Ferson in support of defendant's Motion 
for Summary Judgment; 
2. Exhibit A attached to Affidavit of Gershon B. Ferson; and 
3. This designation of record. 
DANZANSKY & DICKEY 
By: /s/ Bernard Gordon 
/s/ Robert F. Rolnick 


( 


| Certificate of Service] 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,146 poe. 
HE ct of Columbia Circuje 


APR 8 196; 
MILTON ISEN and veh ly, Meinanfe 
ADELE ISEN Fe east 
and 


CHARLES LURIA and 
ANNETTE G.LURIA, 


Appellants, 


Vv. 


GIANT FOOD, INC. 
a corporation, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RAYMOND R. DICKEY 
BERNARD GORDON 
ROBERT F . ROLNICK 


Suite 1010 Bender Building 
1120 Connecticut Avenue, N.W. 


Of Counsel: Washington 6, D.C. 
DANZANSKY & DICKEY Attorneys for Appellee 


ROBERT I, THIEL 


COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 


Does 2 contract to enter into a lease for a term of 
years upon the fulfillment of conditions precedent, 
which by possibility may not occur within lives in 
being and twenty-one years, violate the rule against 
perpetuities and is it therefore void? 


Does a lease for a term of years to commence in 
futuro upon the fulfillment of conditions precedent, 
which by possibility may not occur within lives in 
being and twenty-one years, violate the rule against 
perpetuities and is it therefore void? 


COUNTERSTATEMENT OF CASE 


SUMMARY OF ARGUMENT 


ARGUMENT: 


L 


The Rule Against Perpetuities as Defined, 
Interpreted, and Applied in the State of Virginia 
Voids any Executtry Interest which at its Creation, 
By Possibility, may Not Take Effect Within Lives 
In Being and Twenty-One Years : : 3 


A. Virginia Law Applies to Determine Whether 
The Agreement Which is the Subject of this 
Appeal Violates the Rule Against Perpetuities 


Virginia Has Adopted the Common Law Rule 
Against Perpetuities é . 


1. The Rule requires that it be eee 
impossible that the event upon which the 
future limitation is to vest be aa ed 
beyond the period of the Rule : 


The Rule is a mandatory rule of law, not 
a rule of construction applying even to 
defeat the intent of the grantor Ss 


Federal courts sitting in Virginia have 
adhered strictly to Virginia decisions 
interpreting the Rule Maes 


Contracts Creating Interests in Lands Are 
Subject to the Provisions of the Rule ‘: 


1. Leases to commence in futuro are 
subject to the Rule . ‘ ; 


2. Contracts to lease are subject to the 
provisions of the Rule Hie “ 


The Agreement to Lease Which is the Subject of this 
Appeal Violates the Rule Against Perpetuities as 
Defined, Interpreted, and Applied in the State of 
Virginia. It is Therefore Tpse Facto o Facto and _Ab Initio 
Void. : P 7 ‘ : 


A. The Agreement to Lease Created an Executory 
Interest in Land which at Its Creation by 
Possibility May Not Have Vested Within Lives 
In Being and Twenty-One Years . , 


(iv) 
INDEX (Continued) 


B. Appellants’ Arguments that the Agreement to 
Lease (1) Does Not Violate the Rule and (2) 
is Not subject to the Rule, Are Without Merit 


1. The Agreement to Lease and the Lease 
Agreement should not be read in pari 
materia, as appellants contend b 


Assuming, arguendo, that the Agreement 
to Lease and the Lease Agreement are 
read in pari materia, the Agreement to 
Lease still violates the Rule because the 
Lease Agreement violates the Rule 


Appellants’ contention that the Rule should 
not apply to commercial transactions 
amounts to unwarranted judicial legislation . 


TW. Inasmuch as the Agreement to Lease Which is the 
Subject of this Appeal is, as a Matter of Law, Pro- 
scribed by the Rule Against Perpetuities, Appellants’ 
Complaint was Properly the ae of a Motion for 
Summary Judgment . is 
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COUNTERSTATEMENT OF CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia granting summary judgment in favor 
of appellee (defendant below). 
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The order terminated litigation instituted by the appellants seeking 
specific performance (or, in the alternative, damages incident to the al- 
leged breach) of an "Agreement to Lease." On its motion for summary 
judgment, which the District Court granted, appellee contended that the 
"Agreement to Lease" was proscribed by the rule against perpetuities 


and was therefore void. 


The facts giving rise to the litigation may be summarized as fol- 
lows: 


On October 27, 1959, the parties to this appeal entered into a writ- 
ten "Agreement to Lease" certain property (then undeveloped) in the 
State of Virginia. This agreement provided that upon the fulfillment of 
specific conditions the parties would enter into a "lease agreement" in a 
form identical to that attached to the Agreement to Lease as "Exhibit A" 
[Agreement of Lease," J.A. 12-14]. 


At the time the Agreement to Lease was executed, appellants were 
the "contract owners" of the property which was the subject of the Agree- 
ment to Lease [J.A. 12]. Appellants' contract to acquire this property 
was contingent upon zoning [J.A. 12]. The Agreement to Lease provided 
that appellee would enter into a lease agreement for a portion of the 
property which was the subject of appellants’ contract to purchase: (1) 
after appellants had acquired legal title to the property, and (2) after 
appellants had obtained proper commercial zoning. In addition, the 
Lease Agreement was contingent upon the landlord obtaining a commit- 
ment for construction and permanent financing in an amount not less 
than $420,000 within six months after acquisition. While there was a 
time limitation upon the commitment for construction and permanent 
financing, this limitation was dependent upon the acquisition of the prop- 
erty, which in turn was dependent upon zoning. There was no time limit- 
ation within which zoning had to be obtained. There were therefore no 
effective time limitations within which the foregoing conditions (obtain- 
ing zoning, acquiring the land, and obtaining a commitment) were to be 
fulfilled. 
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Among other things, "Exhibit A," the Lease Agreement, provided 
that the landlord would construct a building upon the demised premises 


for use of the tenant. By Le terms of Paragraph 2 of "Exhibit A" the 
Cy lefpe 
landlord agreed to Sontnence construction of this building no later than 


August 1, 1961, subject, however, to the following exception [ J.A. 18-19]: 


"| | Inthe event the commencement of construction and/or 
the completion of construction shall be delayed because of 
scarcity of materials, strikes, lockouts, governmental or- 
ders, permits, restrictions and regulations or other causes 
beyond the landlord's control, the dates hereinbefore set 
forth [| referring back to the commencement of construction 
and completion dates] shall be extended by a period equal to 
the period of a delay occasioned by the foregoing.” 


The 20-year term of the Lease Agreement was to commence on 
the 15th day following notice in writing by the landlord to the tenant that 
the building and certain parking areas were completed [J.A. 20]. 


Both the Agreement to Lease and the Lease Agreement were origi- 


nally prepared by counsel for appellee but were later amended, changed, 
and modified following consultation with counsel for appellants. 


SUMMARY OF ARGUMENT 


Appellee's contention that. the Agreement to Lease was ipso facto 
and ab initio void because it violated the rule against perpetuities was 
sustained by the District Court. This ruling was correct. 


Appellants’ complaint sought specific enforcement of an Agree- 
ment to Lease certain lands in Virginia. The law of the State of Vir- 
ginia therefore controls the application of the rule against perpetuities. 
Apparently conceding that the Agreement to Lease, standing by itself, 
violates the rule against perpetuities, appellants attempted to avoid the 
positive proscription of the Rule by arguing that the Lease Agreement 
attached to the Agreement to Lease has wording which, if read together 
with the Agreement to Lease, shows that the intent of the parties was 
such that the Agreement to Lease does not violate the Rule. Inasmuch 
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as the intent of the parties is immaterial to the application of the rule 
against perpetuities, appellants’ contentions are unfounded. The Rule, 
as interpreted in Virginia, is a positive mandate of law, not a rule of 
construction, and applies notwithstanding the fact that its application 
may defeat the intent of the parties. Moreover, the Lease Agreement, 
like the Agreement to Lease, is also void under the Rule, because it 
attempts to create a term of years, to commence in futuro upon the ful- 
fillment of 2 condition which by possibility may or may not occur within 
the period of the Rule. 


There were no disputes as to any of the material facts before the 
court on appellee’s motion for summary judgment. These facts demon- 
strate that the Agreement to Lease violated the rule against perpetuities, 
as defined, interpreted and applied in the State of Virginia, because said 
Agreement attempted to create an executory interest in land, which by 
possibility may not take effect within lives in being and 21 years. For 


analogous reasons, the Lease Agreement also violates the Rule. Asa 
consequence, appellants cannot obtain specific performance of the Agree- 
ment to Lease or damages for its breach. 


ARGUMENT 


L 


THE RULE AGAINST PERPETUITIES AS DEFINED, INTERPRETED, 
AND APPLIED IN THE STATE OF VIRGINIA VOIDS ANY EXEC- 
UTORY INTEREST WHICH AT ITS CREATION, BY POSSIBILITY, 
MAY NOT TAKE EFFECT WITHIN LIVES IN BEING AND TWENTY 
-ONE YEARS. 


A. Virginia Law Applies to Determine Whether the 
Agreement Which is the Subject of this Appeal 
Violates the Rule Against Perpetuities 


The Agreement to Lease, which is the subject of this appeal, at- 
tempts to create an interest in land to vest in futuro upon the fulfillment 
of conditions precedent. Under the usual conflict-of-laws doctrine, the 
provisions in this agreement governing the time within which the interest 
is to vest are to be tested by the lex rei sitae. The authorities uniformly 
support this conflict of laws principle as it applies to the question of what 


law governs the application of the rule against perpetuities. Gray, ''The 
Rule Against Perpetuities," 4th Ed., 1 259.1; Am. Law Inst. Restatement, 
"Conflict of Laws," § 218, Comment (d); VI American Law of Property 
(1952 Ed.), § 24.5A; Carnahan v. Peabody, 29 F. 2d 412 (S.D. N.Y., 1928); 
11 Am. Jur. "Conflict of Laws,” § 62. 


In his treatise, "Rule Against Perpetuities," supra, Gray states: 


‘When the title to land situated in a certain jurisdiction 
is transferred, either inter vivos or by will, whether the trans- 
fer be direct or in trust, and whatever be the domicile of the 
grantor, testator, grantee, devisee, trustee, or cestui que 
trust, the transfer cannot be on limitations or trusts rusts which the 
law of that jurisdiction considers too remote, but can be on 
limitations or trusts which such law does not consider too 
remote, whatever be the law of any other jurisdiction. And 
as the true rule is that immovables are governed by the lex 
rei sitae, whether they are technically real estate or not, th the 
remoteness of a conveyance or devise of a term for years is 
to be determined by the law of the place where the land lies." 
(at Section 259.1) 
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To the same effect, see the American Law Institute Restatement. It 
provides: 


. 


"(d) Rule Against Perpetuities. Whether an interest 
to be created cannot take effect because the time 

of its vesting is too remote under the rule against perpe- 

tuities is determined by the law of the state in which the 

land is." [Sec. 218, Comment (d) ] 

The parcel of land which is the subject of the Agreement to Lease 
lies in the State of Virginia. The foregoing authorities therefore dictate 
that Virginia law must be utilized to determine whether the Agreement to 


Lease violates the rule against perpetuities. 


B. Virginia Has Adopted the Common Law Rule Against 
Perpetuities. 


Se ee 


Virginia courts have uniformly adopted and enforced the statement 
of the rule against perpetuities made by Graves in "Comments on Real 
Property" (1912 Ed.), § 215, page 256. Skeen v. Clinchfield Coal Corp., 
137 Va. 397, 119 S.E. 89 (1923); Claiborne v. Wilson, 168 Va. 469, 192 
S.E. 585 (1937); Burruss v. Baldwin, 199 Va. 883, 103 S.E. 2d 249 (1958). 


Graves, supra, defines the rule against perpetuities as follows: 


"Any executory interest which, by possibility, may not 
take effect until after lives in being and twenty-one years 
and ten months is ipso facto and ab initio void. In other 
words, the executory interest is void for remoteness if at 
its creation there exists a possibility that it may not take 
effect during any fixed number of now existing lives, nor 
within twenty-one years and ten months after the expiration 
of such lives, even though it is highly probable, or, indeed, 
almost certain, that it will take effect within the time pre- 
scribed... ."" (at § 215) 


In Skeen v. Clinchfield Coal Corp., supra, the Supreme Court of 
Virginia applied the Rule, as defined by Graves, to void a contract 
which bound a grantee to purchase five acres of land whenever (but not 
until) the grantor, or his heirs or assigns, should desire to sell, and 
bound the grantor, or his heirs or assigns, not to sell until they had first 
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offered the acreage to the grantee. The court found that the agreement 
between the grantor and grantee was an executory contract creating an 
executory interest in land, which might vest at any moment or might 

’ never vest, and therefore held that the agreement violated the rule against 
perpetuities as defined, interpreted, and applied in the State of Virginia. 


1. The Rule requires that it be legally impossible that the event 

upon which the future limitation is to vest be postponed beyond 

the period of the Rule. 

Virginia courts have consistently adhered to the principle that any 
possibility that an interest may not vest or fail within the period of the 
Rule makes an executory interest violative of the Rule ipso facto. Such 
interests are therefore deemed ab initio void. Skeen v. Clinchfield Coal 
Corp., supra; Rose v. Rose, 191 Va. 171, 60 S.E. 2d 45 (1950); Burrus v. 


Baldwin, supra. 


In Burrus v. Baldwin, supra, the Virginia Supreme Court discussed 
this precise issue, stating: 


"In considering whether an interest vests at a time too 
remote under the rule against perpetuities, mere improba- 
bility that the limitation will take effect beyond the prescribed 
period is immaterial. 'The rule against perpetuities requires 
that it be legally impossible that the event upon which the fu- 
ture limitation is to vest in interest be postponed beyond life 
or lives in being, and ten months and twenty-one years.' Mi- 
nor on Real Property, 2d Ed., Vol. 1, § 811, p. 1050." (at 888) 


. The Rule is a mandatory rule of law, not a rule of construc- 
tion applying even to defeat the intent of the grantor. 


The Virginia courts have adopted the traditional view that the rule 
against perpetuities is a mandatory rule of law, not a rule of construc- 
tion, and that it must be applied even when its application defeats the 
expressed intent of the parties. Burruss v. Baldwin, supra; Shenandoah 
Valley National Bank v. Taylor, 192 Va. 185, 63 S.E. 2d 786 (1951); and 
Rose v. Rose, supra. 
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The Supreme Court of Virginia discussed this principle in Burrus 
v. Baldwin, supra. It stated: 


"As was pointed out in Rose v. Rose, 191 Va. 171, 179, 
60 S.E. 2d 45, 48, the rule against perpetuities is not a rule 
of construction but a positive mandate of law to be obeyed 
irrespective of the question of intention, and is to be applied 
even if the accomplishment of the expressed intent of the 
testator is made impossible. It is a rule adopted in further- 
ance of public policy to prevent excessive restraints or limi- 
tations upon the alienation of an estate. Minor on Real Prop- 
erty, 2d Ed., Vol. 1, § 808, p. 1046." (at 887) 


Federal courts sitting in Virginia have adhered strictly to 
Virginia decisions interpreting the Rule . 


The United States Court of Appeals for the Fourth Circuit has ad- 


hered strictly to Virginia decisions interpreting the Rule. Recently this 
court affirmed a district court decision invalidating a testatrix's bequest 
to her husband's family in Germany, "should they survive the war." 


Brownell v. Edmunds, 209 F.2d 349 (C.A. 4, 1953), affirming 110 F.Supp. 
$28 (W.D. Va., 1953). In its opinion, the court held that the bequest vio- 
lated the Rule. The subject matter of the bequest was within the juris- 
diction of the State of Virginia. The court said (at 352): 


''The words of the testatrix in the will in this case are, 
to my husband's family ‘should they survive this war’. 
Clearly the words of survivorship here relate to the period 
of distribution, when the war ends, and the gift is contingent 
with no member of the family having a vested interest. Since 
the gift is postponed until the happening of a designated con- 
tingency, the determination of the membership of the class, 
"my husband's family,’ would not be ascertainable until the 
happening of the contingency and would include all members 
of the class then in being including those born after the death 
of the testator. The gift is therefore void under the rule 
against perpetuities since it might not vest during lives in 
being plus the 21 year and 10 month period. To come within 
the requirement of the rule it is not sufficient that the event 
upon which the estate is to vest, when viewed prospectively, 
may occur within the crucial period. It is necessary that, 
when so viewed, it must occur within the period. Shenandoah 
Valley Nat. Bank v. Taylor, 192 Va. 135, 68 S.E. 2d 786, 25 
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A.L.R. 2d 1104; Claiborne v. Wilson, 168 Va. 469, 192 S.E. 
585; Skeen v. Clinchfield Coal Corp., 137 Va. 397, 119 S.E. 
89." [Emphasis supplied] ; 


Contracts Creating Interests in Land Are Subject to the 
Provisions of the Rule. 


- Leases to commence in futuro are subject to the Rule. 


A lease for years granted to take effect upon a condition precedent 
which may not occur within the period of the rule against perpetuities is 
void. Redington v. Brown, 32 Law Reports, Ireland, 347 (1893); cf. In re 
Ashforth, 1CH. 535 (1905); Law of Future Interests, Simes & Smith (2nd 
Ed.), 11242; Haggerty v. City of Oakland, 161 Cal. App. 2d 407, 326 P. 2d 
927 (1958); Johnson v. Preston, 227 Ill. 447, 80 N.E. 1001 (1907). 


2. Contracts to lease are subject to the provisions of the Rule. 


While the rule against perpetuities is one of property, and has no 
application to personal contracts per se, it does have application to those 
personal contracts which create or transfer rights in property. To the 
extent that specific performance of personal contracts may create rights 
in property, property is affected and the Rule applies. Therefore, where 
a contract creates an interest in real estate which, except for the rule 
against perpetuities, could be enforced by a decree for specific perform- 
ance, the interest is subject to the Rule. Cf. Eastman Marbie Co. v. 
Vermont Marble Co., 236 Mass. 138, 128 N.E. 177 (1920); 48 Corpus 
Juris, p. 950; and Gray, "The Rule Against Perpetuities," supra, § 330. 


The Agreement to Lease, which is the subject of this appeal, at- 
tempts to create a term of years in real property. But for the rule 
against perpetuities this agreement could be enforced by a decree in 
equity for specific performance. The equitable right created by that 
agreement, therefore, is subject to the rule against perpetuities. Cf. 


Haggerty v. The City of Oakland, supra; Starcher Brothers v. Duty, 61 
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W.Va. 371, 56 S.E. 527 (1907); First Huntington National Bank v. Gideon 
Row Realty Co., 139 W. Va. 130, 79 S.E 2d 675 (1953); and Skeen v. Clinch- 


field Coal Corp., supra. 


I. 


THE AGREEMENT TO LEASE WHICH IS THE SUBJECT OF THIS APPEAL 
VIOLATES THE RULE AGAINST PERPETUITIES AS DEFINED, INTERP- 
RETED, AND APPLIED IN THE STATE OF VIRGINIA. IT 1S THEREFORE 
IPSO FACTO AND AB INITIO VOID. 


. The Agreement to Lease Created an Executory Interest in 

Land Which at Its Creation by Possibility May Not Have 

Vested Within Lives in Being and Twenty-One Years. 

Interpreted in light of the foregoing authorities, it is clear that the 
Agreement to Lease which is the subject of this appeal violates the rule 
against perpetuities and is therefore ipso facto and ab initio void. The 
Agreement to Lease attempts to create an interest in land to commence 
in futuro upon the fulfillment of conditions which may or may not be satis- 
fied within lives in being and 21 years. The interest, a 20-year leasehold, 
may or may not vest and may or may not fail within the period of the Rule 
and therefore falls squarely within the proscription of the Rule as it has 
been defined, interpreted, and applied by Virginia authorities. Skeen v. 
Clinchfield Coal Corp., supra; Claiborne v. Wilson; Burruss v. Baldwin, 
supra; Rose v. Rose, supra; Shenandoah Valley National Bank v. Taylor, 
supra; Brownell v. Edmunds, supra; cf. Haggerty v. The City of Oakland, 
supra. 

The lower court obviously discerned the defective character of the 
Agreement to Lease when it inquired of counsel for appellants as follows: 
"Well, I will tell you: I think you better answer my question as to when 
you {referring to appellants] were required, or was there any limitation 
on your being required [in the Agreement to Lease] to acquire the prop- | 
erty ?""* 


* 
Tr. 12. Argument on Motion for Summary Judgment, Nov. 28, 1960. 
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The conditions precedent in the Agreement to Lease are clearly re- 
mote under the Rule. By possibility, the test of remoteness adopted by 
the Virginia courts, appellants may not have obtained zoning, may not have 


acquired the property, and may not have obtained a commitment for con- 
struction and permanent financing within the period of the Rule. 


B. Appellants' Arguments that the Agreement to Lease 
(1) Does Not Violate the Rule and (2) is Not Subject 
to the Rule, Are Without Merit. 

Appellants seek to avoid the force of the foregoing authorities by 
arguing that the Agreement to Lease and the Lease Agreement must be 
read in pari materia. Appellants' argument proceeds on the theory that 
the Lease Agreement is an integral part of the Agreement to Lease. They 
argue that inasmuch as the Lease Agreement contains a date within which 
the building which the lease contemplates must be completed, the term of 
years demised by the lease, which is dependent upon that date of comple- 
tion, must vest or fail within the period of the Rule. As a result, appellants 
conclude the interest created by the Agreement to Lease is not proscribed 
by the rule against perpetuities, is therefore valid, and the proper subject 
of an action for specific performance or damages. 


Collaterally, appellants argue that the result reached by the lower 
court is '"absurd,'"' "constitutes a real threat to an enormous number of 
commercial development arrangements," defies "'common sense," 
and should not be allowed to stand. On this basis appellants ask the Court 
to create an exception excluding commercial transactions of the type 
which are the subject of this appeal from the rule against perpetuities. 


Appellants’ arguments are without merit. 


12 


1. The Agreement to Lease and the Lease Agreement 
should not be read in pari materia, as appellants 
contend. 

The Agreement to Lease and the Lease Agreement are each separ- 
ate and independent documents. While each of these documents is related 
to the other, the terms of each are independent of the other. The terms 
and conditions of one agreement are not the terms and conditions of the 
other agreement and cannot be so construed. 


The conditions of the Agreement to Lease are independent of the 
conditions of the Lease Agreement. Assuming, arguendo, that the Agree- 
ment to Lease is valid, the conditions of that agreement when fulfilled 
require the appellee, acting directly or through a subsidiary, to enter 
into a Lease Agreement irrespective of the terms and conditions of the 
Lease Agreement (which have been agreed upon). By a parity of reason- 
ing, once the conditions of the Agreement to Lease have been fulfilled and 
the Lease Agreement has been executed, the terms of the Lease Agree- 
ment control the rights of the parties irrespective of the terms and con- 
ditions of the Agreement to Lease. Because these documents are inde- 
pendent of each other, they should not be read in pari materia. 


The independent character of each of these documents belies any 
suggestion that these documents should or ought to be construed together, 
or utilized to interpret one another. 


2. Assuming, arguendo, that the Agreement to Lease and 
the Lease Agreement are read in pari materia, the 
to Lease still violates the Rule because the 
Lease Agreement violates the Rule. 


Assuming, arguendo, that appellants are correct in their contention 
that the Agreement to Lease and the Lease Agreement should be read in 


pari materia, the Agreement to Lease is nevertheless void under the rule 
against perpetuities. 
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While Paragraph 2 of the Agreement to Lease does provide that 
the landlord shall proceed with due diligence to complete a building for 
use and occupancy of the tenant, and that the completion shall be no later 
than August 1, 1961, the same paragraph also provides that if the com- 
mencement of construction or completion of construction is delayed be- 
cause of a scarcity of materials, strikes, lock-outs, Governmental 
orders, permits, restrictions, regulations, or other causes beyond the 
landlord's control, the dates for the commencement of construction and/ 
or the completion of construction shall be extended by a period equal to 
the period of the delay so occasioned[ J.A. 18-19]. In view of the latter 
language, Paragraph 2 certainly cannot be construed to mean ‘that the 
building which the lease contemplates must absolutely and necessarily 
be completed by August 1, 1961. Furthermore, the language cannot be 
construed to preclude the possibility that the building might be completed 
beyond the period of the Rule. Reason and logic therefore compel the 
conclusion that the term of the tenancy provided for in Paragraph 4 of 


the Lease Agreement [J.A. 20] — which commences after notice by the 
landlord to the tenant that the building and parking area have been com- 


pleted — by possibility may not take effect until after lives in being and 
twenty-one years. 


There is no basic and fundamental distinction between the case at 


bar and Haggerty v. The City of Oakland, supra, as appellants would have 
the court believe [ Appellants' Brief, page 5]. 


In Haggerty, supra, the City of Oakland had awarded a lease on 
public bid to Goodman Catering Company. The form of the lease had 
been set forth by the city in requesting bids. Before the lease was actu- 
ally entered into and executed, an Oakland city taxpayer sought to enjoin 
the city from going forward with the lease and the construction of the 
building which the lease contemplated. The form of the lease which was 
awarded provided for a term of ten years "commencing from completion 
of the building." The taxpayer argued, among other things, that the lease 
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was invalid in that it violated the rule against perpetuities. The court 
sustained the taxpayer's position. The language of the court is instruc- 
tive (326 P.2d at 962-966): 


"Plaintiff contends that, because the lease provides 
that it is not to commence until the completion of the build- 
ing, which event is uncertain and indefinite, and may, con- 
ceivably, occur later than 21 years after a life in being, 
the rule against perpetuities has been violated. We agree 
with this contention. 

* * * * * 


‘There can be no doubt that leases fall within the rule 
requiring estates to vest within the prescribed period. Ep- 
stein v. Zahloute, 99 Cal. App. 2d 738, 222 P.2d 318; Dal- 
lapi v. Campbell, 45 Cal. App. 2d 541, 114 P.2d 646; see 
cases collected 41 Am Jur p. 78, § 34." 


The court dismissed the argument that the lease did not violate the Rule 
because of the reasonable probability that the building would be completed 


within the period of the Rule: 


Ht is also well settled that, in determining whether or 
not the rule applies, the courts have no power to consider 
reasonable probabilities or possibilities, or to consider 
what has happened after the creation of the interest. If, at 
the time of the creation of the interest, there exists any 
possibility at all that the interest involved may not vest 
within the prescribed period, the rule has been violated, 
and the grant must fail... . 


* * * * * 


"As late as November of 1956 the Supreme Court re- 
stated this rule in a case involving the related rule pro- 
hibiting restraints on alienation (see $715.1 of the Civil 
Code) in the case of In re Estate of Johnston, 47 Cal. 2d 
265, 303 P.2d 1. At page 270 of 47 Cal. 2d, at page 4 of 
303 P.2d the court stated: 


't It ig likewise settled that it is not the probability 
of a violation of rules against remoteness or restraints 
on alienation that brings such rules into operation, but 
only the bare possibility as such possibility exists at the 
date of the inception of the trust.'" 
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Applying the Rule to the Oakland lease, the court said: 


"How do these rules apply to the instant case? In para- 
graph 2 the lease provides that the term shall be 10 years 
from the commencement of the term as prescribed in para- 
graph 14. That paragraph provides that when the building 
is substantially complete and ready for occupancy the Port 
of Oakland shall give written notice to the lessee. The term 
is then to commence from the first day of the calendar month 
next succeeding thirty days after the notice is given. Thus, 
the commencement of the term of the lease is dependent upon 
the completion of the building. That event is uncertain and 
indefinite, and subject to many possible delays. Obviously, 
there is a 'bare possibility’ that the estate granted by the 
lease will not commence within 21 years. Thus, the rule has 
been violated." 


The court rejected the argument that the award created a vested right 
which was not subject to the Rule: 


"In an attempt to escape the logic of this reasoning, | 
the defendant argues that the lessee obtained a vested right 
upon the final adoption of the ordinance awarding the lease, 
and then contends, correctly, that the rule against perpetui- 
ties does not apply to a vested interest even though that 
interest may not come into possession within the period of 
the rule. The difficulty with this argjment is that the interest 
created by the lease is not a vested interest." 


Finally the Court was not persuaded that the "due diligence" provision 
in the lease satisfied the vesting requirements of the Rule: 


"The argument to the contrary is ingenious. It is that 
the lease requires the Port to plan and to construct the build- 
ing with 'due diligence.' This means, it is argued, that there 
must be implied a provision that this must be done within a 
"reasonable time.' Twenty-one years, it is contended, is | 
an unreasonable time. If, because of any emergency now 
not foreseeable, the building is not completed within 21 
years, the purpose of the contracting parties would be frus- 
trated and the lease would fail. Thus, it is argued, the lease 
must either vest or fail within 21 years. It is implied that 
the argument to the contrary is purely legalistic, and formal- 
istic. 
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"This argument is deceptively simple, and is unsound. 
The courts are not permitted to relax the rule against per- 
petuities. The people have spoken by adopting the constitu- 
tional provision, and the Legislature has reaffirmed that 
position as late as 1951. The rule itself contains no excep- 
tions, and the courts should not create them. The rule has 
developed over a long period of time. It is predicated on 
fundamental principles of public policy. Once an exception 
is created to the application of the rule, no matter how in- 
nocuous it may seem, no one can foretell where it may lead, 
or how it may be abused. It may be that, tested by practical 
considerations, no particular harm would result if this court 
were to except this case from the application of the rule 
because we know that in all probability the lease will vest 
long before 21 years. But that is not the test. It is equally 
true that we know that it is practically impossible for an 
aged woman to have children, but we also know that the 
‘bare possibility' that she might, invalidates the trust. If 
these baby cases were correctly decided, and it is submit- 
ted that they were, then the present lease must fail. Other- 
wise, the public policy of this state would be thwarted by 
judicial legislation. Under the circumstances, we must 
impose upon the parties the penalty that is the result of 
their own oversight, and require them, if they so desire, to 
re-negotiate the lease." 


Haggerty v. The City of Oakland, supra, and the case at bar are 
almost precisely parallel. Appellee here, like Goodman Catering Com- 


pany, had an arrangement whereby it had agreed to lease a building to 
be constructed. Neither the appellee here nor Goodman had in fact 
executed a lease, although the form and conditions of the lease had been 
decided and agreed upon. The term of appellee's lease and the term of 
the Goodman lease were to commence in futuro, upon notice that the 
buildings described by the respective leases had been completed and 
were ready for occupancy. Neither the Lease Agreement here nor the 
lease agreement in Haggerty, supra, had a fixed, irrevocable comple- 
tion date for the building described in the respective leases. Haggerty 
y. City of Oakland, supra, is squarely in point and compels the conclu- 
sion that the summary judgment granted by the District Court in favor 
of the appellee be affirmed. 


17 


Appellants itave not argued that the Agreement to Lease, standing 
by itself, does not violate the rule against perpetuities. Presumably 
they concede that it does, and in this concession, they are entirely cor- 


rect. 


The Agreement to Lease is specifically conditioned upon appropri- 
ate commercial zoning [J.A. 12-13]. There is no limitation on the time 
within which zoning is to be obtained. Appellants, under the terms of 
the Agreement to Lease, were obligated to pursue a petition for zoning 
diligently, but this pursuit does not preclude the possibil ity that the zon- 
ing, like the construction of the building, by possibility, may not be ob- 
tained within the period of the rule against perpetuities. The provision 
for zoning in the Agreement to Lease is not essentially different from 
the provision in a will which an Illinois court condemned in Johnson v. 
Preston, supra. In that case, the testatrix had devised realty'to an ex- 
ecutor for 25 years from and after the date of the probate of her will. 
Although the court recognized that the possibility that the will would not 
be probated within 21 years was extremely remote, it nevertheless held 
that since the date of this event was uncertain, the devise was void. 
Holding that the devise violated the Rule, the court stated: 

". . . Since a bare possibility that the condition upon which 

the estate is to vest may not happen within the prescribed 

limits is all that is necessary to bring the devise in conflict 

with the rule, we see no escape from the conclusion that the 

devise to the executor offends the rule against perpetuities, 

and is therefore void. The devise to the executor is not: saved 

from the effect of this rule by reason of the fact that it is 

merely a term of years, instead of an estate in fee simple, 

or other freehold estate. Terms of years may be created to 

commence in futuro, but if the condition upon which they are 

to arise is uncertain and may not happen within the limits 

fixed by the rule against perpetuities, such terms are void." 

(80 N.E. at 1004) 

Tested by the foregoing authorities, both the Agreement to Lease 
and the Lease Agreement are ipso facto and ab initio void. However 


construed, both agreements attempt to create an interest in land to 
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commence in futuro upon conditions which may or may not be satisfied 
within lives in being and twenty-one years. 


By their complaint in District Court, appellants sought to enforce 
the terms of the Agreement to Lease, praying for specific performance 
or, in the alternative, damages. Logic and consistency compel the con- 
clusion that the requested relief be denied. Appellants cannot obtain 
specific performance of either of the agreements because each, separately, 
independently, or conjunctively, violates the rule against perpetuities. 
Moreover, appellants cannot be awarded damages either. The American 
authorities have uniformly held that if specific performance of an agree- 
ment is denied because the agreement violates the rule against perpetui- 
ties, then damages are also to be denied. See Simes and Smith, supra, 

§ 1244; Eastman Marble Co. v. Vermont Marble Co., supra; and see also, 
Skeen v. Clinchfield Coal Corp., supra, where specific performance was 
denied without consideration as to the question of damages. 


3. Appellants’ contention that the Rule should not apply to 
commercial transactions amounts to unwarranted judicial 


legislation. 


Appellants seek to defend the Agreement to Lease by arguing that 
the result reached by the District Court in granting appellee's motion 
for summary judgment is "' absurd,'" "constitutes a real threat to an 
enormous number of commercial development arrangements," and de- 
fies ' common sense'" [Appellants' Brief, page 5]. In effect, appel- 
lants are suggesting that an exception to the rule against perpetuities 
should be created:The Rule should not be applied to commercial trans- 


actions of the type encompassed by this litigation. 


The result reached by the District Court, however, is not absurd, 
as the appellants would have this Court believe; and it does not consti- 
tute a real threat to an enormous number of commercial transactions. 
The result reached by the District Court is in fact merely a result which 
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common sense dictates and which is necessarily produced by an applica- 
tion of a fixed rule of law to a given set of facts. Certainly the result 
reached by the District Court cannot pose a threat to commercial trans- 
actions when that result could have been easily avoided by one or more 
simple expedients. The parties to this litigation could have, by their 
agreement, created a present lease expiring ten years following the date 
of completion of the building which the lease contemplated, or fixed a 
firm irrevocable completion date for the building. They did not do 
either, however. The arguments made by appellants all boil down to the 
point that in their considered opinion the rule against perpetuities ought 
to be changed. There is, however, no general agreement among the 
authorities, as appellants' argument might suggest, that this change 
should be made. See 35 N.D.L. Rev. 170 (1959), approving Haggerty v. 


The City of Oakland, supra, and Haggerty v. City of Oakland, supra, 326 
P.2d at 966 [quoted herein at page 16]. 


Whether any change should be made in the rule against perpetui- 
ties as defined, interpreted, and applied by the courts of Virginia should 
be decided only by the Legislature of the State of Virginia, certainly not 
by this Court sitting outside of the State of Virginia. Any change in the 
Rule may well lead to further exceptions, confusion, and anomalies in 
the application of the Rule and produce litigation which the Virginia 
authorities interpreting the Rule are designed to forestall. The common 
law rule against perpetuities has been adopted and observed in Virginia 
in furtherance of its public policy; this Court should not disturb the 
vitality of that rule which has been approved by a long line of cegently 
reasoned Virginia decisions. 
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i. 


INASMUCH AS THE AGREEMENT TO LEASE WHICH IS THE SUBJECT 
OF THIS APPEAL IS, AS A MATTER OF LAW, PROSCRIBED BY THE 
RULE AGAINST PERPETUITIES, APPELLANTS’ COMPLAINT WAS 
PROPERLY THE SUBJECT OF A MOTION FOR SUMMARY JUDGMENT 


Rule 56 of the Federal Rules of Civil Procedure, 28 U.S.C. 
ff. § 723c, provides in pertinent part as follows: 


" . . .(b) For Defending Party. A party against whom a 
claim, counterclaim, or cross-claim is asserted or a de- 
claratory judgment is sought may, at any time, move with 
or without supporting affidavits for a summary judgment 
in his favor as to all or any part thereof. 

"(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed for 
the hearing. The adverse party prior to the day of hear- 
ing may serve opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment 
as a matter of law. A summary judgment, interlocutory 
in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the amount 
of damages." 


Appellee's motion for summary judgment conformed precisely to 


the provisions of this rule, and was properly granted by the District 
Court. 


Under the rule, a defendant is entitled to a summary judgment 
whenever he asserts one good affirmative defense that does not involve 
a triable issue of fact. Altman v. Curtiss-Wright Corp., 124 F. 2d 177 
(C.A. 2, 1941); DeLuca v. Atlantic Refining Co., 176 F.2d 421 (C.A. 2, 
1949); 6 Moore's Federal Practice, 2d Ed., § 56.17 [4]. 


Appellee's affirmative defense that the agreement to lease violates 
the rule against perpetuities is clearly valid as a matter of law. More- 
over, there are no genuine issues as to any of the material facts relevant 
to that defense. 
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The complaint filed by appellants alleged execution of an Agree- 
ment to Lease dated October 27, 1959. The complaint described gener- 
ally a Lease Agreement attached to the Agreement to Lease but did not 
incorporate a complete copy of the Agreement to Lease. The appellee 
filed an affidavit which stood uncontroverted, admitting execution of the 
Agreement to Lease and incorporating a conformed copy of the Agree- 


ment to Lease. None of the factual matters forming the basis for appel- 
lee's affirmative defense were controverted. 


From the foregoing, it follows that there were no genuine issues 
for trial as appellants allege in their brief (page 6) and that the District 
Court was on appellee's motion for summary judgment in a position to 
rule on the legal validity of appellee's affirmative defense. The ruling 
of the lower court was correct and should be affirmed. 


CONCLUSION 


For all of the foregoing reasons, the summary judgment granted 
by the District Court against appellants and in favor of appellee should 
be affirmed. 

Respectfully submitted, 
RAYMOND R. DICKEY 


BERNARD GORDON 
ROBERT F. ROLNICK 


Suite 1010 Bender Building 
1120 Connecticut Avenue, N.W. 
Of counsel: Washington 6, D.C. 


DANZANSKY & DICKEY Attorneys for Appellee 
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MILTON ISEN, et al., 


Vv. 


GIANT FOOD, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 
OR REHEARING 


Comes now Appellee, pursuant to and in conformity with Rule 26 
of the local rules of this Court, and petitions fora rehearing en banc or 
rehearing of the above-captioned appeal, decision on which was entered 
by this Court on the 29th day of June, 1961. 


As grounds for this petition, Appellee shows the Court: 
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1. That the decision of the Court in the above-captioned matter, 
interpreting the law of the State of Virginia, is clearly contrary to prior 
controlling decisions of that jurisdiction; and 


2. That the decision of this Court in the above-captioned matter 
is clearly contrary to the holding of Haggerty v. City of Oakland, 161 
Cal. App. 2d 407, 326 P.2d 927 (1958), despite the fact that the above- 
captioned matter is, on its facts, indistinguishable from that decision. 


For the foregoing reasons, which are more fully discussed below, 
Appellee respectfully prays that this petition be granted. 


Most of the legally significant facts which form the basis of this 
litigation are set forth in the Opinion of the Court. The action below, for 
specific performance and damages, was initiated by Appellants after 
Appellee refused to execute an agreement of lease as required by the 
terms of 2 previous agreement to lease between the parties. Appellee's 


contention that the agreement to lease was proscribed by the rule against 
perpetuities and hence void ab initio was sustained by the District Court 
which granted a summary judgment in favor of Appellee and against 
Appellants. 


On appeal, this Court appears to have accepted Appellee’s conten- 
tion that the agreement to lease and the agreement of lease were separate 
and independent instruments which were not to be read in pari materia. 
The Court in its Opinion discussed each of these instruments separately 
but found that neither was proscribed by the rule against perpetuities, 
and therefore reversed the Order of Summary Judgment, which had 
been entered by the District Court. 


The finding that the agreement to lease was not subject to the rule 
was based upon the Court's conclusion that the condition precedent to 
the vesting of the interest created by that agreement would be fulfilled 
within a reasonable time, and that "a reasonable time [would] under the 
circumstances necessarily be within the period of the rule..." This 
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conclusion is at variance with and does violence to Virginia precedents, 
which control the above-captioned matter. See Burrus v. Baldwin, 198 
Va. 883, 1033 S.E.2d 249 (1958); Brownell v. Edmunds, 209 F.2d 349 

(C.A. 4, 1953) affirming 110 F.Supp. 828 (W.D. Va., 1953); MINOR ON 
REAL PROPERTY, 2d Ed. Vol. 1, §811, Page 1050; Graves, COMMENTS 
ON REAL PROPERTY, §215, at 256, 1912 Ed. Indeed, it appears that 

this Court, while required to follow Virginia law in determining the above- 
captioned matter, has in fact changed the law of that jurisdiction. 


Virginia authorities interpreting the rule leave no room for the 
construction of the agreement to lease, which the Court adopts to sustain 


its validity. With unvarying consistency, Virginia courts have repeatedly 


held". . . "that the rule against perpetuities requires that it be legally 
impossible that the event upon which [a] future limitation is to vest in 
interest be postponed beyond life or lives in being and ten months and 
twenty-one years' .. ." Burrus v. Baldwin, supra (at 888). 


The court avoided the absolute requirement of "legal impossibility" 
uniformly laid down by Virginia authorities by adopting "a reasonable 
time" standard. It said: 


. We think, however, that the agreement required that 
zoning for commercial purposes, if obtained at all, must be 
obtained within a reasonable time and that such time, in the 
circumstances of this case, is certainly within the period of 
perpetuities. This reasonable time prescription plainly 
appears from the provisions of the agreement wherein appel- 
lants undertook to ‘diligently pursue’ the already pending 
zoning application and appellee undertook to cooperate in 
obtaining zoning 'as soon as possible.’ Where an instrument 
provides that an interest subject to the rule must vest, if at 
all, within a reasonable time and the reasonable time will 
under the circumstances necessarily be within the period of 
the rule, the contingent interest does not fail under the rule. 
See 3 SIMES & SMITH, THE LAW OF FUTURE INTERESTS 
§ 1228 (1956), and cases cited therein.” 


The difficulties which attend the Court's approach are formidable. 
In the first instance, the agreement to lease does not specifically provide 
that the events precedent to the vesting of the interest created by that 
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agreement must be fulfilled within a reasonable time or within the period 
of the rule. To reach its conclusion, therefore, the court had not only to 
indulge in the erroneous assumption that "a reasonable time prescription 
plainly [appeared}" from the provisions of the agreement, but also to 
speculate that under the reasonable time standard the conditions prece- 
dent to vesting would in fact be fulfilled within the period of the rule. 


Neither the assumption nor the subsequent speculation are 
warranted. 


The foregoing assumption is predicated upon the provisions in the 
agreement to lease which require Appellants to "diligently pursue” the 
pending zoning application and require Appellee to cooperate in obtaining 


zoning "as soon as possible.” The error of this forced construction and 


the subsequent speculation are apparent. The terms "diligent pursuit" 
and “reasonable time” are not synonyms for one another. Clearly one 
may be diligent* in the extreme in the pursuit of any goal including 


prosecution of a pending zoning application, but it does not follow as an 
inexorable consequence that zoning will be or must be granted or denied, 
if at all, within a "reasonable time" or within the period of the rule. 
Intervening events could surely militate against this result. Legally, 
therefore, it is obviously possible — though highly improbable it may be — 
that a decision of a Board of Zoning Appeal on an application for zoning 
may be postponed interminably and certainly beyond the period of the 

rule despite industrious efforts on the part of a zealous applicant to the 
contrary. Cf. Johnson v. Preston, 227 Ill. 447, 80 N.E. 1001 (1907). 


The approach of the Court in the above-captioned matter is 
_strikingly parallel to that which the majority rejected in Haggerty v. 


City of Oakland, supra. The dissent in Haggerty v. City of Oakland, supra, 
would have applied the "reasonable time” standard (adopted by this Court) 
i Black's Law Dictionary, 4th Ed. defines the word "diligent" as follows: 


"Attentive and persistent in doing a thing; steadily applied; active; 
sedulous; laborious; unremitting; untiring." (at 545) 


to sustain the validity of a lease made pursuant to an award by the City 
of Oakland. A careful examination of the dissent discloses that it is 
erroneously based upon principles of contract law rather than principles 
of property law. Within the framework of contract law, the reasonable 
time test may have some validity. Admittedly, it would not be unwar- 
ranted to infer a reasonable time for performance of an out-and-out 
construction contract. The above-captioned matter, however, is not an 
out-and-out construction contract. The agreement to lease in this case 
provides for the creation of an interest in real property. To infer a 
requirement of reasonable time is therefore unwarranted, especially 
when the inference is tested by the rule against perpetuities as defined, 
interpreted, and applied in the State of Virginia. One cannot find a single 
authority applying the reasonable time standard to an instrument similar 
in nature to the agreement to lease involved in the above-captioned 
matter. Moreover, it should be noted that while many authorities, in- 


cluding Professor W. Barton Leach, have been disturbed by the practical 
effect of the decision in Haggerty v. City of Oakland, supra, none has yet 
suggested that the Court's ruling was erroneous. Cf. 73 Harv. L. Rev. 
1318 (1960). 


The Court's approach to the above-captioned appeal and the rule 
introduces the very uncertainties which the common law and Virginia 
applications of the rule against perpetuities were designed to avoid. 
The Court's ruling suggests that, if Appellants had not obtained zoning 
after some undefined and indeterminate but reasonable time, Appellee 
would not have been bound by the agreement to lease. The Court does 
not state what this reasonable time would have been. To have deter- 
mined this, Appellee would have been constrained to resort to a court 
of law. The uncertainties thereby engendered in the validity of the 
agreement itself and the relative rights of the parties, under normal 
circumstances, would be sufficient to cast grave doubt on this Court's 
interpretation of the Virginia rule against perpetuities. When the 
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Court's holding is examined in light of the Virginia authorities, its 
error is even more apparent. 

Furthermore, the authors of § 1228, 3 SIMES & SMITH, LAW OF 
FUTURE INTERESTS (1956), on whom the Court expressly relies, have 
not themselves approved of those "occasional decisions" which have 
held that “a reasonable time” would necessarily be within 21 years. It 
should also be noted that those "occasional decisions" to which the 
authors refer have generally dealt with gifts to trusts which were sus- 
tained under the doctrine of cy pres. Virginia, however, has never 
utilized this doctrine in any decision involving the rule against perpetu- 
ities despite the fact that its courts have on frequent occasions been 
called upon to do so. 


In its factual analysis, the Court points out that Appellants obtained 
the zoning and purchased the property, which were the conditions of the 
agreement to lease prior to initiating the above-captioned action. Appel- 


lee does not suggest that these facts affected the Court's decision, but 
Appellee would respectfully remind the Court that the rule against 
perpetuities is a mandatory rule of law and in application is applied 
prospectively. Subsequent events may not diminish or increase the force 
and effect of the rule. Estoppel forms no legally justifiable basis for 
sustaining an instrument which is, at its inception, otherwise void under 
the rule. 


The Court also sustained the validity of the agreement of lease. 
It found that the agreement was not proscribed by the rule against 
perpetuities because it created a "present right to possession at a future 
time.” As a result of this finding, the Court concluded that Appellee had 
2 vested interest, and then correctly concluded that vested interests 
were not subject to the rule. 


To void the force of Haggerty v. City of Oakland, supra, the Court 
distinguished the above-captioned matter on the ground that under 


Virginia law, unlike California law, "an interest in property is vested 
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when there exists a present right to possession at either a present or 
future time.” 


Both the Court's conclusion and its attempt to distinguish Haggerty 
v. City of Oakland, supra, are in error. 


The agreement of lease in the above-captioned matter creates a 


term of years to commence in futuro upon fulfillment of specified con- 
ditions, which may or may not occur within the period of the rule. It is 
therefore totally unrealistic to conclude that the lease vests a present 
‘interest. In the first instance, the agreement of lease at the time the 
above-captioned action was initiated had not in fact been executed. It 
could therefore vest no interest in praesenti in Appellee. But, more 
important, the terms and objectives of that agreement bespoke the 
futurity which the rule proscribes. To have extracted and misinter- 
preted a single part of a sentence to reach a contrary conclusion is un- 
justifiable, when such a result is tested by the unambiguous language 
and objectives of the agreement of lease. Appellee agreed to lease a 
store "to be constructed.” Appellants agreed to build that store and 
lease it to Appellee. The rent reserved was based upon a guarantee plus 
a percentage of the business conducted in and at the store which was to 
be built. The term of the lease commenced upon the completion of the 
store. The rent reserved accrued only after the term had commenced. 
Surely the language of the lease, which provides for the foregoing, 
creates no present interest in premises which are nonexistent. The 
mere fact that the instrument which provides for the foregoing was in 
being at the time the above-captioned matter was initiated does not alter 
the result. The fact that Appellants "hereby lease[d] and demise[d]" 
the premises to Appellee by virtue of an unexecuted agreement does not 
alter the result either. The word "hereby" is not language of the present 
tense, but merely language making reference to the agreement itself. 
The vice of the Court's conclusion is that it exempts any interest in land 
from the proscription of the rule where the document creating that 
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interest is in being and the parties thereby (hereby) in praesenti accept 
its terms. 


The factual circumstances in Haggerty v. City of Oakland, supra, 
are indistinguishable from the factual circumstances in the above- 
captioned matter. The lessee in Haggerty v. City of Oakland, supra, like 
the Appellee in the above-captioned matter, had a lease in praesenti for 
a term of years to commence at a future time which possibly might fall 
beyond the period allowed by the rule against perpetuities. A California 
court properly condemned this lease as a violation of the rule against 
perpetuities. This Court should do the same. 


Allison y. Allison's Ex'rs., 101 Va. 537, 44 S.E. 904 (1903) furnishes 
no basis for distinguishing Haggerty v. City of Oakland, supra, from the 
above-captioned matter. Vested interests in California, as in Virginia, 
are not proscribed by the rule even though possession of the interest 


may be postponed. Cf. Haggerty v. City of Oakland, supra. On this point, 
the Virginia law and the California law are identical. The court has 
therefore drawn a distinction without merit and without a difference. 


For all of the foregoing reasons, Appellee respectfully prays that 
its petition for rehearing en banc or rehearing be granted. 


Respectfully submitted, 
RAYMOND R. DICKEY 
BERNARD GORDON 


ROBERT F. ROLNICK 


Suite 1010 Bender Building 
1120 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Attorneys for Appellee 
Of Counsel: 
DANZANSKY & DICKEY 
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I hereby certify that the foregoing petition for rehearing en banc 
or rehearing is presented in good faith and not for the purpose of delay. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing petition for rehearing 
en banc or rehearing was served this 13 day of July, 1961, upon Messrs. 
Solomon Grossberg and Irving Yochelson, 1707 H Street, N. W., 
Washington, D. C., counsel for appellants. : 


